STATE OF MICHIGAN
STATE OFFICE OF ADMINISTRATIVE HEARINGS AND RULES
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DEPARTMENT OF HUMAN SERVICES

IN THE MATTER OF: Reg. No: 201040934
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Case No:
Load No:
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July 29, 2010
Gladwin County DHS

ADMINISTRATIVE LAW JUDGE: Landis Y. Lain

HEARING DECISION
This matter is before the undersigned Admini strative Law Judge pursuant to MCL 400. 9
and MCL 400.37 upon claimant's request for a hearing. After due notice, a telephone
hearing was held on July 29, 2010. Claimant personally appeared and testified.

ISSUE

Did the Department of Human Services (the department) properly deny claimant’s
application for Medical Assistance (MA-P)?

FINDINGS OF FACT

The Administrative Law Judge, based upon the com petent, material and substantial
evidence on the whole record, finds as material fact:

(1) On April 19, 2010 claimant filed  an application for Medical Assistance
benefits alleging disability.

(2) On June 2, 2010, the M edical Review Team denied claimant’s application
stating that claimant could perform other work.

(3) On June 4, 2010, the department caseworker sent claimant notice that her
application was denied.

(4) On June 18, 2010, claimant filed a request for a hearing to contest the
department’s negative action.
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(5)  OnJuly 9, 2010, the State Hearing Review T eam again denied c laimant
application stating in its analysis and  recommendation: The claimant is
noted to have fibromyalgia and arthritis. The claimant is also not ed to be
complaining of migraines; the claimant is morbidly obese. It is r easonable
that the claimant would retain th e ability to perform sedentary tasks. The
treating source statements are rec onciled by the remainder of the
evidence in particular the EMG r eport cited abov e. The ¢ laimant’s
impairments do not m eet/equal the intent or severity of a Soc ial Security
listing. The medical evidence of record indicates that the claimant retains
the capacity to perform a wide range of sedentary exertional work.
Therefore, based on the claimant’s voca tional profile of 21 years old, at
least a high school education, and  a history of no gainful employment,
MA-P is denied using Vocational Rule 201.27 as guide. Retroactive MA-P
was considered in this case and is also denied. SDA was not applied for
by the c laimant. Listings 1.02, 1.03, 1.04, and 11.14 were ¢ onsidered in
this determination.

(6) Claimantis a 21-year-old woman  whose birth date is m
Claimant is 5’ 5” tall and weighs 290 pounds. Claim ant is a high schoo
graduate and is able to r ead and write and does have basic math skills.
Claimant recently lost 29-30 pounds.

(7)  Claimant has never worked any plac e but goes to community college
full-time and takes 12 credits per term . Claimant took off from school for
the summer but has 48 credits and has attended classes for 4 semesters.

(8) Claimant alleges as disabling impairments:  fibromyalgia, obes ity,
migraines, bilateral k nee arthritis, os teoarthritis, neuropathy in t he right
elbow, depression, personality disor der, cysts on her ovaries, and acid
reflux disease.

CONCLUSIONS OF LAW

The Medical Assistance (MA) program is estab lished by Title XIX of the Social Sec urity
Act and is implemented by T itle 42 of the C ode of Federal Regulations (CFR). The
Department of Human Services (DHS or department) administers the MA program
pursuant to MCL 400.10, et seq., and MCL 400.105. Department policies are found in
the Bridges Administrative Manual (BAM), the Bridges Eligibility Manual (BEM) and the
Program Reference Manual (PRM).

Pursuant to Federal Rule 42 CFR 435.540, the Department of Human Services uses the
federal Supplemental Security Income (SSI) policy in determi ning eligibility for disability
under the Medical Assistance program. Under SSI, disability is defined as:
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...the inability to do any substant ial gainful activity by reason
of any medically determinable physical or mental impairment
which can be expected to result in death or which has lasted
or can be expected to last for a continuous period of not less
than 12 months.... 20 CFR 416.905

A set order is used to deter mine disability . Current work activity, severity of
impairments, residual functional capacity, past wor k, age, or education and work
experience is reviewed. If there is a finding that an individual is disabled or not disabled
at any point in the review, there will be no further evaluation. 20 CFR 416.920.

If an individual is working and the work is substantial gainful activity, the individual is not
disabled regardless of the medical condition, education and work experienc e. 20 CFR
416.920(c).

If the impairment or combination of impair ments do not signific antly limit physica | or
mental ability to do basic work activities, it is not a severe impairment(s) and disab ility
does not exist. Age, education and work ex perience will not be ¢ onsidered. 20 CFR
416.920.

Statements about pain or other symptoms do not alone establish disability. There must
be medical signs and laboratory findings wh ich demonstrate a medical im pairment....
20 CFR 416.929(a).

...Medical reports should include —

(1) Medical history.

(2) Clinical findings (such as the results of physical or
mental status examinations);

(3) Laboratory findings (such as blood pressure, X-rays);

(4) Diagnosis (statement of di sease or injury based on its
signs and symptoms).... 20 CFR 416.913(b).

In determining dis ability under the law, the abili ty to work is measured. An indiv idual's
functional capacity for doing bas ic work activities is evaluated. If an individual has the
ability to perform basic work activities with out signific ant limitations, he or she is not
considered disabled. 20 CFR 416.994(b)(1)(iv).

Basic work activities are the abilities and aptitudes necessary to do most jobs.
Examples of these include --
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(1) Physical functions such as wa Iking, standing, sitting, lifting,
pushing, pulling, reaching, carrying, or handling;

(2) Capacities for seeing, hearing, and speaking;

(3) Understanding, carrying out, and remembering simple
instructions;

(4) Use of judgment;

(5) Responding appropriately to supervision, co-workers and
usual work situations; and

(6) Dealing with changesina  routine work setting. 20 CFR
416.921(b).

Medical findings must allow a determination of (1) the nature and limiting effects of your
impairment(s) for any period in question; (2 ) the probable duration of the impairment ;
and (3) the residual functional capacity to do work-related physical and mental activities.
20 CFR 416.913(d).

Medical evidence may contain medical opinions. Medical opinions are statements from
physicians and psychologists or other a cceptable medical sources that reflect
judgments about the nature and severity of the impairment(s), including your symptoms,
diagnosis and prognosis, what an indiv idual can do despite impairment(s), and the
physical or mental restrictions. 20 CFR 416.927(a)(2).

All of the evidenc e relevant to the claim, including m edical opinions, is rev iewed and
findings are made. 20 CFR 416.927(c).

The Administrative Law Judge is responsible for making the determi nation or decis ion
about whether the statutory definition of disability is met. The Administrative L aw Judge
reviews all medical findings and other ev idence that support a medical source's
statement of disability.... 20 CFR 416.927(e).

A statement by a medical s ource finding t hat an individual is "d isabled" or "unable to
work" does not mean that disability e xists for the purposes of the program. 20 CFR
416.927(e).

When determining dis ability, the federal regula tions require that s everal considerations
be analyzed in s equential order. If disab ility can be r uled out at any step, analysis of
the next step is not required. These steps are:
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1. Does the client perform Substantial Gainful Activity (SGA)? |f
yes, the client is ineligible for MA. If no, the analysis
continues to Step 2. 20 CFR 416.920(b).

2.  Does the client have a severe impairment that has lasted or is
expected to last 12 months or more or result in death? If no,
the client is ineligible for MA. If yes, the analysis continues to
Step 3. 20 CFR 416.920(c).

3. Does the impairment appear on a special listing of
impairments or are the clie nt’s symptoms, signs, and
laboratory findings at least equiv alent in severity to the set of
medical findings specified for the listed impairment? If no, the
analysis continues to Step 4. If yes, MA is approved. 20 CFR
416.290(d).

4. Can the client do the forme  r work that he/she performed
within the last 15 years? If yes, t he client is ineligible for MA.
If no, the analysis continues to Step 5. 20 CFR 416.920(e).

5. Does the client have t he Residual Functional Capacity (RFC)
to perform other work according to the guidelines set forth at
20 CFR 404, Subpart P, A ppendix 2, Sections 200.00-
204.007? If yes, the analysis ends and the client is ineligible
for MA. If no, MA is approved. 20 CFR 416.920(f).

At Step 1, claimant is not engaged in substantial gainful ac tivity and has never worked.
Claimant is not disqualified from receiving disability at Step 1.

The objective medical evidence on the record indicates that claimant testifi ed on the
record that she has never worked and that s he attends school full-time. She lives wit h
her mother in a house and she is single with no children under 18. She does not have
any incom e and she does not receive any  benefits from the D epartment of Human
Services. She does have a driver’s license and drives back and forth to school 2-4 times
per week and it's about a 20-minute drive one way to school. Claimant testified that she
does cook all the meals and us ually cook TV dinners or microwaves things and she
grocery shops 2-3 times per month and she need braces on her knees and usually uses
the amigo cart when she shops or a cane. Claimant testified she does clean her home
and does the laundry, dishes, vacuuming, and picking up and as a hobby she reads,
writes, does schoolwork, goes to the movies, or watches television 4-5 hour s per day.
Claimant testified that she does not do any outside work. Cla imant stated on the record
that she can stand for 10-20 minutes, sit for 10-20 minutes, and that she has arthritis in
her knees and a cane is recommended by her doctor. Claimant testified that she can
walk from the building to the parking lot an d that she cannot squat very well. Claimant
can bend at the waist and shower and dress herse |If but not tie her shoes or touch her
toes very well. Claimant testif ied that her lower back gives her trouble. Claimant stated
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that her level of pain on a scale from 1 to 10 without medication is a 9/10 and with
medication is a 5/6. Claimant tes tified she is right-handed and that she has neuropathy
in her elbow and that her legs and feet are fi ne. Claimant testified thatt he heaviest
weight she can carry is 5-10 and that she doesn’t smoke and doesn’t drink and has
never done drugs. Claimant test ified that in a typical day she wakes up and makes
breakfast and helps her mot her with her socks, picks up after herself, watches
television, reads, cooks lunch, does the dishes and watches more TV, plays the Wii
exercise, cooks dinner, showers, and then goes to bed.

A Medical Examination Report dated April 19, 2010 indicates that claimant weighed 294
pounds and that her blood pressure was 112/ 66. The clinical impression was not
applicable because s he was a student and she could occasionally carry 20 pounds or
less and frequently carry 10 p  ounds or less, but never carry 25 pound S or more.
Claimant could stand or walk at least in 2 hours an 8-hour workday and could sit about
6 hours in an 8-hour workday. S he did not require any assistive devices for ambulation
and she c ould use her upper extremities f or simple grasping, r eaching, pushing and
pulling, and fine manipulating and could us e both legs and feet f or operating foot and
leg controls. She could meet her own needs in the home. (Pgs. 80-81)

A letter from F dated April 14, 2010 indicate s that claimant does have
fibromyalgia and that there was tenderness ov er the mid thoracic  spine, gluteal,

sacroiliac and right anserine bursa r egion. She seemed to have a pos itive
patellofemoral grind on the right only. On the neurological exam testing for cubital tunnel
syndrome was negative. Phelan’s sign was also negative. She is pursuing fithess and

trying to lose weight. The only treatment recommendation would be to increase her level
of fitness. (P. 82)

A June 17, 2009 cosmetic surgeon report indic ates that claimant we ighed in excess of
300 pounds and her height was 64 % “ tall, her temperature was 98.3, her pulse was 84,
respirations 16, blood pressure sitti  ng 122/72. Her general appearance was we ||
developed. She speaks English and answers questions appropriately. In h er ears the
external a uricles wer e within n ormal limits. The external auditor y meatuses are with
inflammation or cerumen. The tympanic me mbranes are intact without perforation or
fluid level. No tenderness to the mastoids. In the nose the external nasal py ramid is in
the midline. The anterior rhinos copy reveal s the nas al septum to be midline with an
adequate airway. No evidence of any purulence was seen in the nose. In the oral cavity
the posterior pharynx is without inflammati on. The tongue is moist within the midline
without coating, tremor, or devia tion. The uvula is in the mid line. The teeth are in good
repair. No evidence of any gingival or bucca | lesions. The tonsils are present graded 3
out of 4, smooth, no debris. Small oral air way noted. T he neck is without masses or
adenopathy. The trachea isint he midline. The cricovertebr al click is present. The
thyroid is normal size without tenderness of masses. The eyes extraocular muscles ar e
intact. The neurological cranial nerves II-XII are grossly intact. The claimant is oriented
to time, person, and place. Psychologic  al she was normal and appropriate to the
situation, no overt signs of depr ession or anxiety. The heart had a regular rate and
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rhythm. The lungs were clear to auscultation. The impre ssion was hearing loss in left
ear by history, sleep apnea, and morbid obesity. (Pgs. 116-117)

The phys ical therapy progress note of Ju ly 25, 2008 indicates that claimant
demonstrates bilateral upper extremity and lo  wer extremity within  functional limits.
Spinal active range of motion was within func tional limits without complaints of pain.
Bilateral upper extremity is gr ossly 5/5. Bilateral lower extremity strength is 5/5 with hip
extensors and hip abductors being 4/5. The claimant is able to c omplete 15 heel raises
prior to complaints of fatigue. Minimal tenderness is noted over bilateral upper trapezius
and lumbar paraspinals. The claimant demons trates decreased hip flexor, quadriceps
and hamstring muscle length. (P. 54)

A progress note dated March 5, 2009 indicate s that claimant was diagnosed with
fibromyalgia, morbid obesity, and bilateral knee osteoarthritis. There was no swelling or
effusion at the knee. Deep tendon reflex es were 2+ and symmetrical. Sensory
examination was unr emarkable. She had multiple trigger po ints due to fibromyalgia.
(P. 36)

A Medical Examination Report dated March 24, 2010 indicates that claimant was
normal in areas of examination except in th e musculoskeletal she had posit ive Tinel at
both wrists and both knees, and osteoar  thritis. She had decreased light toucha t
bilateral m edian sens ory distribution and depression. She is 5’6" and weighed 272
pounds. She could occasionally carry less than 10 pounds but never carry 10 pounds or
more. She could stand or walk less than 2 hours in an 8-hour workday and could sit less
than 6 hours in an 8-hour workday. She had a cane f or ambulation and could us e her
upper extremities for simple grasping but no t for reaching and pushing and pulling and
fine manipulating or operati ng foot and leg controls. S he had no mental limitations.
(Pgs. 20-21)

At Step 2, claimant has the burden of pr oof of establishing that she has a severe ly
restrictive physical or mental impairment that has lasted or is e xpected to last for the
duration of at least 12 months. There is insufficient objective clinical medical evidence in
the record that claimant suffers a severely restrictive physical or mental impairment.
Claimant has reports of pain  in multiple areas of her  body; however, there are no
corresponding clinic al findings that suppor t the reports of symptoms and limitations
made by t he claimant. There ar e no labor atory or x-ray findi ngs listed int he file. T he
clinical impression is that cl aimant is stable. There is no medical finding that claimant
has any muscle atrophy or trauma, abnormality or injury that is consistent with a
deteriorating condition. In short, claimant has restricted herself from tasks associated
with occ upational functioning ba sed upon her reports of pain (s ymptoms) rather than
medical findings. Reported symptoms are an insufficient basis upon which a finding that
claimant has met the evidentiary burden of pr oof can be made. This Administrative Law
Judge finds that the medical record is insu fficient to establish that claim ant has a
severely restrictive physical impairment.
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Claimant alleges the following disabling mental impairments: depression.

For mental disorders, severity is assessed in terms of the functional limitations imposed
by the impairment. Functional limitations ar e assessed using the criteria in paragraph
(B) of the listings for mental di sorders (descriptions of restrict ions of activities of daily
living, social functioning; ¢ oncentration, persistence, or pace; and ability to tolerat e
increased mental demands associated wit h com petitive work).... 20 CFR, Part 404,
Subpart P, App. 1, 12.00(C).

There is insufficient objective medical/ps ychiatric e vidence in the record indicating
claimant s uffers severe mental limitations . Thereis no ment al residual functional
capacity assessment in the record. There is in sufficient evidence contained in the file of
depression or a cognitive dysfunction thatis so severe that it w ould prevent claimant
from working at any job. Claimant was or iented to time, person and plac e during the
hearing. Claimant was able to answer all of the questi ons at the hearing and was
responsive to the questions. The evidentiar y record is insufficient to find that claimant
suffers a severely restrictive mental impair ment. For these reasons, this Administrative
Law Judge finds that claimant has failed to meet her burden of proof at Step 2. Claimant
must be denied benefits at  this step bas ed upon her failure t o meet the evidentiary
burden.

If claimant had not been denied at Step 2, the analysis would proceed to Step 3 where
the medical evidenc e of claimant’s condition does not give rise to a finding that he
would meet a statutory listing in the code of federal regulations.

If claimant had not already been denied at Step 2, this Administrative Law Judge would
have to deny her again at Step 4 based u pon her ability to perform her past relevant
work. There is no ev idence upon which this Administrative Law Judge ¢ ould base a
finding that claimant is unable to perform wo rk in which he has engaged in, in the past.
Therefore, if claimant had not already been denied at Step 2, he would be denied again
at Step 4.

The Administrative Law Judge will co ntinue to proceed through the sequential
evaluation process to determine whether or  not claimant has the residual functional
capacity to perform some other less strenuous tasks than in her prior jobs.

At Step 5, the burden of proof shifts to the department to establish that claimant does
not have residual functional capacity.

The residual functional capac ity is what an individual can do desp ite limitations. All
impairments will be co nsidered in addition to abilit y to meet certai n demands of jobs in
the national economy. Physical demands, mental demands, sensory requirements and
other functions will be evaluated.... 20 CFR 416.945(a).

To determine the physical demands (exertional requirements) of work in the national
economy, we class ify jobs as sedentary, lig ht, medium and heavy . These terms have
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the same meaning as they have in the Dictionary of Occupational Titles , published by
the Department of Labor... 20 CFR 416.967.

Sedentary work. Sedentary work involves lifting no more than 10 pounds at a time and
occasionally lifting or carrying articles lik e docket files, ledgers, and small tools.
Although a sedentary job is defined as one whic h involves sitting, a certain amount of
walking and standing is often necessary in carrying out job duties. Jobs are sedentary if
walking and standing are required occasionally and other sedentary criteria are met. 20
CFR 416.967(a).

Light work. Light wor k involves lifting no more than 20 pounds at a time with frequent
lifting or carrying of objects weighing up to 10 pounds. Even though the weight lifted
may be very little, a job is in this categor y when it requires a good deal of walking or
standing, or when it involves sitting most of the time with some pushing and pulling of
arm or leg controls.... 20 CFR 416.967(b).

Claimant has submitted insufficient objecti  ve medical evidence that he lacks the
residual functional capacity to perform some other less strenuous tasks than in her prior
employment or that he is physically unable to do light or sedentary tasks if demanded of
her. Claimant’s activities of daily living do not appear to be very limited and he should
be able to perform light or se dentary work even with her impairments. Claimant has
failed to pr ovide the necessary objective m edical evidence to establish that he has a
severe impairment or comb ination of impair ments whic h prevent her from performing
any level of work for a period of 12 mont hs. The claimant’s testimony as to her
limitations indicates that he should be able to perform light or sedentary work.

There is insufficient objective medical/ps  ychiatric evidence contai ned in the file of
depression or a cognitive dysfunction thatis so severe that it w ould prevent claimant
from working at any job. Claimant was able to answer all the questions at the hearing
and was responsive t o the questions. Claimant was oriented to time, person and plac e
during the hearing. Claimant’s ¢ omplaints of pain, while pr ofound and credible, are out
of proportion to the objective  medical ev idence c ontained in t he file as it relates to
claimant’s ability to perform work. Therefore, this Administrative Law Judge finds that
the objective medical evidence on the record does not establis h that claimant has no
residual functional capacity. Clai mant is dis qualified from re ceiving disability at Step 5
based upon the fact that he has not establis hed by objective medical evidence that he
cannot perform light or sedentary work even with her impairments. Under the Medical-
Vocational guidelines, a younger individual (age 21), with a high school education an d
an unskilled work history who is limited to light work is not considered disabled.

DECISION AND ORDER

The Administrative Law Judge, based upon t he above findings of fact and conclusion s
of law, decides that the depar tment has appropriately establis hed on the record that i t
was acting in compliance wit h department policy when it deni ed claimant's application
for Medical Assistanc e, retroactive Medica | Assistance and Stat e Disability Assistance
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benefits. The claimant should be able to perform a wide range of light or sedentary work
even with her impairments. The department has established its case by a
preponderance of the evidence.

Accordingly, the department's decision is AFFIRMED.

/s/
Landis Y. Lain
Administrative Law Judge
for Ismael Ahmed, Director
Department of Human Services

Date Signed: August 20, 2010

Date Mailed: August 23, 2010

NOTICE: Administrative Hearings may or der a rehearing or reconsideration on either
its own motion or att he request of a party within 30 days of the mailing date of this
Decision and Order. Administrative Hear ings will not orde r a rehearing or
reconsideration on the Department's mo  tion where the final decis  ion cannot be
implemented within 90 days of the filing of the original request.

The Claimant may appeal the Decision and Order to Circuit Court within 30 days of the
mailing of the Decision and Order or, if a ti mely request for rehearing was made, within
30 days of the receipt date of the rehearing decision.
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