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Department of Human Services.  

4. The Appellant is diagnosed with HIV and partial complex seizures.  

5. It is asserted by the Appellant’s representative that he suffers neuropathy 
related to HIV, and he has been unable to ambulate normally for several 
years.  It is further asserted he is reliant upon a cane and/or walker for 
ambulation.  

6. The Appellant’s Exhibit B is a letter dated  from  
.  The letter indicates the Appellant is suffering from HIV 

neuropathy combined with a very difficult to control seizure disorder.  It 
further states the Appellant’s ability to ambulate has declined significantly 
over the years, resulting in use of cane.  It further states, “in the last year or 
so, he has been using a walker more consistently.”   

7. The Appellant’s Exhibit C does not list the of neuropathy among those 
identified.  It is indicated to be a medical record for the Appellant and lists his 
attending physician as .  The listed diagnosis is 
community-acquired pneumonia.  Secondary diagnoses indicated are: 
immunodeficiency virus infection; chronic well-controlled major depression, 
moderate, in remission; hypothyrodoism; partial complex seizure disorder ; 
allergic rhinitis and chronic diarrhea.  

8. The Appellant’s MI Choice assessment report, dated , 
indicates on page 7 of 13 a diagnosis of neuropathy in other DIS and 
contains the ICD-9 code: 357.4.  

9. The medical records in evidence do not list a diagnosis of neuropathy.  

10. The Appellant does bath unassisted at least on occasion, despite having 
access to workers who can assist him with this task.  (uncontested testimony 
at hearing) 

11. On , during the most recent re-assessment by a waiver 
agency employee, the Appellant ambulated unassisted in a steady manor, 
without use of cane or walker.  (Department Exhibit 1) 

12. On the , assessment the Appellant informed the agency 
worker that he fell on his stairs bringing food up to his bedroom and that he 
was wearing his flip flops when he fell on the stairs.  

13. During the , assessment, the Appellant ambulated down the 
basement stairs during the assessment.  He was wearing flip flops while 
doing so.  

14. The Appellant informed the agency worker at assessment, in response to a 
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Home and community-based services under section 1915(c) exist for a period of three 
years initially, and may be renewed thereafter for periods of five years.  42 CFR 
430.25(h)(2)(i) 
 
CMS [Centers for Medicare and Medicaid Services] may grant a state an extension of its 
existing waiver for up to 90 days to permit the State to document more fully the satisfaction 
of statutory and regulatory requirements needed to approve a new waiver request.  CMS 
will consider this option when it requests additional information on a new waiver request 
submitted by a state to extend its existing waiver or when CMS disapproves a state’s 
request for extension.  The MI Choice Waiver was last extended in Michigan in October of 
2008.  42 CFR 441.304(c)1915 (c) (42 USC 1396n (c)) allows home and community based 
services to be classified as “medical assistance” under the State Plan when furnished to 
recipients who would otherwise need inpatient care that is furnished in a hospital SNF, ICF 
or ICF/MR and is reimbursable under the State Plan.   42 CFR 430.25(b) 
 
Home and community based services means services not otherwise furnished under the 
state’s Medicaid plan, that are furnished under a waiver granted under the provisions of 
part 441, subpart G of this subchapter.  42 CFR 440.180(a) 
 
Included services.  Home or community-based services may include the following services, 
as they are defined by the agency and approved by CMS: 
 

• Case management services. 
• Homemaker services.  
• Home health aide services. 
• Personal care services. 
• Adult day health services 
• Habilitation services. 
• Respite care services. 
• Day treatment or other partial hospitalization services, 

psychosocial rehabilitation services and clinic services 
(whether or not furnished in a facility) for individuals with 
chronic mental illness, subject to the conditions 
specified in paragraph (d) of this section. 

 
Other services requested by the agency and approved by CMS as cost effective and 
necessary to avoid institutionalization.  42 CFR 440.180(b).  Michigan’s approved waiver 
includes services in addition to those listed above.  The Specific Operating Standards for 
MI Choice Waiver program Services states:  
 

These standards apply to each provider interested in providing 
the particular serve to MI Choice participants. The waiver 
agency must authorize the provision of each service to waiver 
participants.  Waiver agents will not use MI Choice funds to 
pay for services not specifically authorized in advance and 



 
Docket No.  2010-40590 EDW 
Decision and Order 
 

 5

included in the participant’s plan of care.  
 
 Among those listed is Environmental Accessibility Adaptations.  It is defined below: 
 

Those physical adaptations to the home, required by the 
participant’s service plan,  that are necessary to ensure the 
health and welfare of the participant or that enables the 
participant to function with greater independence in the home, 
without which, the participant would require institutionalization. 
Such adaptations include the installation of ramps and grab-
bars, widening of doorways, modification of bathroom facilities, 
or installation of specialized electric and plumbing systems that 
are necessary to accommodate the medial equipment and 
supplies that are necessary to accommodate the participant.  
Excluded are those adaptations or improvements to the home 
that are not of general utility, and are not of direct medical or 
remedial benefit to the participant. Adaptations that add to the 
total square footage of the home are excluded from this benefit 
except when necessary to complete an adaptation.  All 
services shall be provided in accordance with applicable State 
or local building codes.  

 
      MI Choice Operating Standards  

      Attachment H 
      Version date 09/17/2009.  

 
The above stated provision allows for a modification of existing bathroom facilities.  In order 
to be authorized for the service, it must be medically necessary and part of the plan of 
service.  In this case, the Appellant’s representative is requesting an entire bathroom be 
built where none exists, rather than requesting a modification of an existing facility.  Thus, 
whether it is medically necessary to build a bathroom on the ground floor of the Appellant’s 
home is at issue in this case.  This ALJ will make a determination of the medical necessity 
of the request at hand prior to making a determination regarding whether the above cited 
provision contemplates building a bathroom or merely modifying an existing bathroom.  
While there is a provision in the minimum operating standards for the MI Choice Waiver 
agents that could potentially allow for a home modification such as this, it must be shown to 
be medically necessary in order to be authorized.  
 
Medicaid beneficiaries are only entitled to medically necessary Medicaid covered services. 
See 42 CFR 440.230.  The MI Choice Waiver did not waive the federal Medicaid regulation 
that requires that authorized services be medically necessary.  

Medicaid Fair Hearing rights are available to waiver program participants pursuant to 
Appendix 1 of Attachment K to the waiver contract with the Department of Community 
Health.  At Page 44, it states in pertinent part:  
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All Medicaid applicants and recipients have certain rights. This 
includes the right to a fair hearing. As a Medicaid provider, 
waiver agents have certain responsibilities related to the rights 
of persons applying for or receiving MI Choice services from 
them.  This includes providing he applicant or participant with 
appropriate notice of their right to a fair hearing when the 
waiver agent takes an adverse action against them. For 
applicants and participants of the MI choice program, an 
adverse action occurs when, but is not  limited to, situations 
where the waiver agent does any of the following: 

1. Suspends or terminates participation in the MI Choice 
program; 

2. Denies an applicant’s request for participation in the MI 
Choice program 

3. Reduces, suspends, terminates or adjust MI choice 
services currently in place; 

4. Denies an applicant’s or participant’s request for MI 
Choice services that are not currently provided; or 

5. Denies a participant’s request for additional amounts of 
currently provided services. 

Waiver Contract Attachment K, 
Appendix 1, page 44 of 75. 

 
The Appellant’s request for a home modification was denied, thus he is entitled to a 
Medicaid fair hearing.  He must demonstrate he is being denied a medically necessary 
service in order to prevail.   
 
DISCUSSION 
 
In this case, the Appellant’s sister and representative is asserting on his behalf that it is 
medically necessary to modify the Appellant’s home for the purpose of adding a bathroom, 
complete with toilet and shower, to the ground floor of his home.  The Appellant is residing 
in a home containing one bathroom, located on the upper level along with his bedroom.  
Submitted in support of the assertion is a letter from the Appellant’s doctor indicating, 
“There was no question in my mind, based upon his underlying medical problems, and my 
personal witness of his seizures and ambulation ability that climbing stairs presents a 
significant risk for falls and related injury.”  Further, the doctor states, “the combination of 
weakness and stiffness from his neuropathy with the ever present risk of a concurrent 
partial, or worse, generalized seizure makes climbing stairs a very significant health  hazard 
for him.”  The letter also stated the Appellant had described frequent falls at home to the 








