STATE OF MICHIGAN
STATE OFFICE OF ADMINISTRATIVE HEARINGS AND RULES

ADMINISTRATIVE HEARINGS FOR THE
DEPARTMENT OF HUMAN SERVICES

IN THE MATTER OF: || Reg.No:  2010-40026
Issue No: 1038, 3029
Claimant Case No:
Load No:
Hearing Date:
July 21, 2010
Montcalm County DHS

ADMINISTRATIVE LAW JUDGE: Gary F. Heisler

HEARING DECISION

This matter 1s before the undersigned Administrative Law Judge pursuant to MCL 400.9;
and MCL 400.37 upon claimant's request for a hearing. After due notice, a telephone hearing
was held on July 21, 2010. Claimant appeared and testified.

ISSUES

Did the Department of Human Services properly sanction Claimant’s Family
Independence Program (FIP) case for failure to participate in employment and/or self-sufficiency
related activities?

Did the Department of Human Services properly sanction Claimant’s Food Assistance
Program (FAP) case for failure to participate in employment and/or self-sufficiency related
activities?

FINDINGS OF FACT

The Administrative Law Judge, based upon the competent, material and substantial

evidence on the whole record, finds as material fact:
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(1) Claimant was an ongoing recipient of Family Independence Program (FIP)
benefits. Claimant’s benefit group consisted of herself, her husband- and four children
between the ages of 10 and 16. Claimant is disabled and receives Supplemental Security Income
(SSI) benefits.

(2) On November 12, 2009,- was temporarily deferred from participation in the
Michigan Works Agency/Jobs Education and Training Program (JET).

3) On December 7, 2009, a Medical Examination Report (form DHS-49) on-
was submitted in support of the request for JET deferral.

4) On April 2, 2010, the Medical Review Team denied a JET deferral for-

(5) On March 31, 2010, a Work First/Jobs Education and Training Appointment
Notice (DHS-4785 form) was sent requiring- to attend On April 12, 2010.

(6) On April 12, 2010, - did not attend the Michigan Works Agency/Jobs
Education and Training Program (JET).

(7) On April 14, 2010, Claimant was sent a Notice of Non-Compliance (DHS-2444)
stating- had not participated in required activity and scheduling a meeting for April 21,
2010.

(8) On April 21, 2010, neither Claimant nor- participated in the triage meeting.
The Department determined there was no good cause for Claimant’s failure to participate in
employment and/or self-sufficiency related activities.

9) On April 26, 2010, Claimant was sent a Notice of Case Action (DHS-1605)
stating that her Family Independence Program (FIP) and Food Assistance Program (FAP) cases
would be sanctioned.

(10)  On May 5, 2010, Claimant submitted a timely request for hearing.
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CONCLUSIONS OF LAW

The Family Independence Program (FIP) was established pursuant to the Personal
Responsibility and Work Opportunity Reconciliation Act of 1996, Public Law 104-193,
8 USC 601, et seq. The Department of Human Services (formerly known as the Family
Independence Agency) administers the FIP program pursuant to MCL 400.10, et seq., and MAC
R 400.3101-3131. The FIP program replaced the Aid to Dependent Children (ADC) program
effective October 1, 1996. Department policies are found in the Bridges Administrative
Manual (BAM), the Bridges Eligibility Manual (BEM) and the Program Reference Manual
(PRM).

Department policy provides the following guidance for case workers. The Department's
policies are available on the internet through the Department's website.

EMPLOYMENT AND/OR SELF-SUFFICIENCY RELATED
ACTIVITIES: FIP/RAP CASH

DEPARTMENT PHILOSOPHY
FIP, RAP Cash

The Family Independence Program (FIP) and Refugee Assistance
Program (RAP) are temporary cash assistance to support a family’s
movement to self-sufficiency. The recip ients o f FIP and RAP
engage in employm ent and self-s ufficiency related activities so
they can become self-supporting.

DEPARTMENT POLICY
FIP, RAP Cash

Federal and state laws require each work eligible individual (WEI)
in the FIP and RAP group to participate in Jobs, Education and
Training (JET) Program or othe rem ployment-related a ctivity
unless tem porarily deferred or en gaged in activities tha tm eet
participation requirements.
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These clients m  ust participat e inem ployment and/or self-
sufficiency related activities to  increase th eir em ployability and
obtain employment. Apply FIP policy to RAP cash clients unless a
separate RAP cash policy is mentioned in PEM 233C.

JET is ap rogram adm inistered by the Michigan Departm ent of
Energy, Labor and E  conomic Growth (DELEG) through the
Michigan Works! Agencies (M WAs). The JET program serves
employers and job seekers for em ployers to have skilled w orkers
and job seekers to obtain jobs that provide econom ic self-
sufficiency. JET case m anagers use the One-Stop Manag ement
Information System also known as the OSMIS to record the clients
assigned ac tivities and participa tion. In this ite m the OSMIS is
referred to as the MIS.

WEIs not r eferred to J ET will par ticipate in other a ctivities to
overcome barriers so th ey may even tually be referred to JET or
other em ployment service prov ider. DHS must m  onitor these
activities and record the client’s par ticipation in the Fam ily Self-
Sufficiency Plan (FSSP).

A WEI who refuses, without good cause, to participate in assigned
employment and/or other self-suf  ficiency re lated ac tivities is
subject to penalties. For more about penalties refer to:

. BEM 233A - FIP-related penalties.
. BEM 233C - RAP Cash penalties.

See BEM 230B and BEM 233B for FAP e mployment
requirements.

MANDATORY PARTICIPANT S DE LAYED REFE RRAL
TO EMPLOYMENT SERVICES

WEIs meeting one of the followi ng criteria are only tem porarily
not referred to an em ployment service provider because they m ay
continue to count in the state’s federal work participation rate.

They are required to participate in activities that will increase their
full potential, help them overcome barriers and prepare them for
employment or referral to an ~ employment services provider as
soon as possible.

If the W El refuses or f ails to provide verification of a deferral
when required, refer him/her to JET.
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Long-Term Incapacity

Persons with a mental or physical illness, limitation, or incapacity
expected to last m  ore than 90 days and preventing their
participation in em ployment-related activities may be deferred for
more than 90 days.

Clients in this category may be referred to Michigan Rehabilitation
Services (MRS) or the Comm ission for the Blind for consultation
and may be eligible for ongoing services from those agencies. This

includes:

. An individu al with low inte llectual capac ity o r le arning
disabilities that impede comprehension and prevent success
in acquiring basic reading, writing, and m ath skills,

including, but not lim  ited t o, an individual with an
intelligence quotient less than 80.

. An individual with docum ented chronic m ental health
problems that cannot be controlled through treatm  ent or
medication.

. An individual with physical limitations on his or her ability

to perform routine m anual labor tasks, including, but not
limited to, bending or lifting, co mbined with intellectual
capacity or learning disabilities.

Note: A client with a condition or im pairment that is pregnancy-

related m ust be considered for deferral. Clients should not be
referred to MRS, medical review team (MRT) or an SSI Advocate

if the only conditions or impairments are due to pregnancy.

Michigan Comm ission for the Blind offers vocational
rehabilitation serv ices fori  ndividuals who have a visual
impairment. Clients who are receiving services fro m the
commission are not eligible for services from MRS.

MRS offers vocational rehabilitation services to individuals with
disabilities.

When a client states they are disabled or indicates that they may be
unable to p articipate in work or JET because of a m ental or
physical condition, injury, illness, im pairment, or problem
(including those who have appl  ied for RSDI/SSI) at intake,
redetermination or anytim e dur ing an on going benefit period,
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require the client to provide verification from their doctor (a DHS-
49, Medical Examination Report or DHS-54A, Medical Needs may
be used).

MRT Decision

Take action below that pertains  to the decision rendered by the
MRT.

All decisions review the medical records and information provided
by MRT to determ ine what accommodations, other th an d eferral
from JET, the clientne edstob e ableto bene fit f rom the FIP
program and to pursue em ployment and or self sufficiency related
activities. Follow the procedure for accomm odating disabilities in
reasonable accommodation in this item.

Disabled: The client is potentially eligib le for RSDI/SSI. Verify
the client’s status with LSAM and SSA.

. Employment code remains IN.

. Require the client to apply fo r RS DI/SSI if they have not
already done so. Refer the client to SSA using form DHS-
1552, Verification of Application or Appeal For SSI/RSDI.

. When the client has an application pending with SSA and
the client is not ac tive with LSAM, the FIS m ust monitor
the RSDI/SSI claim by setting the medical review date for a
three month follow up.

Work ready with limitations: Do not require the client to apply

for RSDI/SSI.

. Set em ployment code t 0 M WA Ac tivity or JE T (WF) in
Bridges.

. RefertoJ ET. Identif ythec lients lim itations using

additional infor mation codes and case notes on the DHS-
2439 when the referral is made to JET.

Work ready:
. Set employment code to WF in Bridges.
. Refer to JET.
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When a MRT decision has been com pleted and the client states
they have addition al medical evidence or a new condition, gather
new verification and send for an updated MRT decision.

If new medical evidence is not provided do not send the case back
to MRT. The previous MRT decision on the client stands.

If the client com es in with a doctor’s note after the MRT decisio n
and does not have new m edical evidence or a new condition send

the DHS-518 to the client’s docto r and request supporting medical
evidence.

Determine elig ibility f or def erral based on th e f ollowing thre e
deferral reasons. FIS m ust assign and maintain FSSP activities to
ensure continued pursuit of self -sufficiency while gathering
verification or assisting clients with obtaining medi cal verification
or testing. If testing assistance is necessary, follow instructions in
BEM 232, Medical Exam s, I mmunizations and Tests. (BEM
230A)

FAILURE TO MEET EMPLOYMENT AND/OR
SELFSUFFICIENCY-RELATED REQUIREMENTS: FIP

DEPARTMENT PHILOSOPHY
FIP

DHS requires clien ts to partic ipate in em ployment and self -
sufficiency related activities and to accept employm ent when
offered. Our focus is to assist clients in rem oving barriers so they
can participate in ac ~ tivities wh ich lead to  self-sufficiency.
However, there are co nsequences for a client who ref  uses to
participate, without good cause.

The goal of the FIP pe nalty policy is to obtain client com pliance
with appropriate work and/or self -sufficiency related assig nments
and to ensure that barriers to such compliance have been identified

and removed. The goal is to bring the client into compliance.

Noncompliance m ay be an indica  tor of possible disabilities.
Consider further exploration of any barriers.

DEPARTMENT POLICY

FIP
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All W ork Eligible Individual (W EI) and adult n on-WEIs (e xcept
ineligible grantees, clients deferred for lack of child care (DC) and
disqualified aliens), see BEM 228, who fail, without good cause, to
participate in em ployment or se 1f-sufficiency-related activ ities,
must be penalized.

Depending on the case situation, penalties include the following:

. Delay in eligibility at application.

. Ineligibility (denial or termination of FIP with no minimum
penalty period).

. Case closure for a minimum of three or 12 months.

See B EM 233B for the Food Assistance Program (FAP) policy
when the F IP penalty is closur e. For the Refugee Assis  tance
Program (RAP) penalty policy, see BEM 233C.

NONCOMPLIANCE WITH EMPLOYMENT AND/OR
SELFSUFFICIENCY RELATED ACTIVITIES

As a condition of eligibility, all WEIs and non-WEIs must work or
engage in employment and/or self-sufficiency-related activities.

Noncompliance of applicants, recipients, or m ember adds m eans
doing any of the following without good cause:

Exception: Do not apply the three or 12 month penalty to
ineligible caretakers, clients deferred for lack o f child ca re (DC)
and disqualified aliens. Failure to com  plete a FAST or FSSP
results in closure due to failure to provide requested verification.

Clients can reapply at any time.
. Failing or refusing to:

oo Appear and participate with the Jobs, Education and
Training (JET) Program or otherem ployment
service provider.

oo Complete a Fam ily Autom ated Screen ing Tool

(FAST), as assigned as the firs t step in the F SSP
process.
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Note: FIS should clear the FAST Fa 1l Out Report and any FAST
confirmation infor mation the client has obtained before
considering a client noncompliant for FAST non-completion.

oo Develop a Family Self-Sufficiency Plan (FSSP) or a
Personal Responsibility Plan and Fa mily Contract
(PRPFC).

Note: FIS must have scheduled a FSSP co mpletion appointm ent
with the client and the clien t failed to attend before considering a
client noncompliant for FSSP non-completion.

oo Comply with activ ities assigned to on the Family
Self Sufficiency Plan (FSSP) or PRPFC.

oo Provide le gitimate d ocumentation of work
participation.

oo Appear for a scheduled appointment or meeting.

oo Participate in em ployment and/o r s elf-sufficiency-

related activities.

oo Accept a job referral.
oo Complete a job application.
oo Appear forajobin  terview (see the excep tion
below).
. Stating orally or in writing a definite intent not to com ply

with program requirements.

. Threatening, physically a busing or otherwise behaving
disruptively toward anyone ¢ onducting or participating in
an employment and/or self-sufficiency-related activity.

. Refusing employm ent support  services if the refusal
prevents p articipationin an em ployment and/or self-
sufficiency-related activity.

GOOD CAUSE FOR NONCOMPLIANCE
Good cause is a valid reason for noncom pliance with employment

and/or self-sufficiency-related act ivities that are based on factors
that are beyond the control of the noncom pliant person. A claim of
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good cause must be verified and docum ented for member adds and
recipients.

NONCOMPLIANCE

PENALTIES FOR ACTIVE FIP CAS ES AND ME MBER
ADDS

The penalty for noncompliance without good cause is FIP closure.
Effective April 1, 2007, the following minimum penalties apply:

. For the first occurrence on the FIP case, clos e the FIP for 3
calendar months unless the client is excused from the
noncompliance as noted in “  First Case Noncom pliance
Without Loss of Benefits” below.

. For the second occurrence on the FIP case, close the FIP
for 3 calendar months.

. For the third and subsequent occu rrence on the FIP cas e,
close the FIP for 12 calendar months.

The penalty counter also begins April 1, 2007 regardless of the
previous number of noncompliance penalties.

Begin the sanction period with th e first pay period of a month.
Penalties are autom  atically ca Iculated b y the entry of
noncompliance without good cause on the FSSP. This applies to
active FIP cases, including those with a member add who is a WEI
JET participant.

TRIAGE

JET partic ipants will not be te  rminated f rom a JET program
without first scheduling a “triage” meeting with the client to jointly
discuss noncom pliance and good  cause. Locally coordinate a
process to notify the MW A case manager of triage m eetings
including scheduling guidelines.

Clients can eithe r attend a m eeting or par ticipate in a conf erence
call if atten dance at th e triage m eeting is not p ossible. If a client
calls to reschedule an already sc  heduled triage m eeting, offer a
phone conference at that tim e. Clie nts m ust com ply with triage
requirements within the negative action period.

10



2010-40026/GFH

When a phone triage is conducted for a first noncom pliance and
the client agrees to com ply, complete the DHS-754, First
Noncompliance Letter, as you would com plete in a triage m eeting.
Note in the clien t sig nature box “Client Agreed by Phone”.
Immediately send a copy of the DHS-754 to the client and phone
the JET case manager if the compliance activity is to attend JET.

Determine good cause based on the best inform ation available
during the triage and prior to th e negative action date. Good cause
may be verified by information already on file with DHS or MWA.
(BEM 233A)

FAILURE TO MEET EMPLOYMENT REQUIREMENTS:
FAP
DEPARTMENT PHILOSOPHY

DHS requires participation in em ployment and/or self-sufficiency
related activities a  ssociated with the Fam ily Ind ependence
Program (FIP) or Refug ee Assistance Program (RAP). Applicants
or recipients of Food Assist ance Program (FAP) only m ust accept
and maintain employment. There are consequences for client, who
refuse to participate in FIP/RAP e mployment and/or self-
sufficiency-related activ ities or refuses to ac cept or m aintain
employment without good cause.

DEPARTMENT POLICY

The policies in this item apply to all FAP applicants and recipients
age 16 and over. Noncom  pliance, without good cause, with
employment requirem ents for FIP/RAP ( see BEM 233A ) m ay
affect FAP if both programs were active on the date of the FIP
noncompliance.

Michigan’s FAP Employm ent and Training program is voluntary
and penalties for noncompliance may only apply in the following
two situations:

. Client is activ. e FIP/ RAP and FAP and becom es
noncompliant with a cash pr  ogram requirement without
good cause.

. Client is pending or ac tive FAP only and refuses

employment (voluntarily quits a job, is fired or voluntarily
reduces hours of employment) without good cause.

11
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Atno othertim eisaclien tc onsidered noncom pliant with
employment or self-sufficiency related requirements for FAP.

PROCESS FOR FIP/RAP ASSOCIATED
NONCOMPLIANCE

When you learn that a client is noncompliant do the following:

. Send the D HS-2444, Notice of Employm ent and/or Self-
Sufficiency Related Noncom pliance within three days of
the noncompliance.

Check all program s that apply to the noncompliance (FIP/RAP
and/or RAP) and the related penalty count that app lies to each as
outlined on the form.

. Hold the triage appointm ent/phone conference and
document the results in Bridges.

Note: Ifth e client do es not par ticipate in th e tr iage m eeting,
determine good cause for FAP base d on information known at the
time of the determination.

. Determine FAP good ¢ ause separately from the FIP/RAP
based on FAP good cause reasons defined later in this item.
If a good ¢ ause reason is selected for FIP/RAP it also
applies to FAP. If the clie nt does not m eet one of the
FIP/RAP good cause reasons in  the drop down list, but
does meet one of the FAP only good cause reasons, select
the FAP only good cause re ason to avoid client
disqualification on FAP. Bridges makes both
determinations simultaneously.

When To Disqualify

Disqualify a FAP group m ember for noncom pliance when all the
following exist:

* The client was active both FIP and FAP on the date of the
FIP noncompliance, and

* The client did not comply with FIP/RAP e mployment
requirements, and

. The client is subject to a penalty on the FIP/RA P program,
and

12
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. The clientis not deferred from FA P work requi rements
(see DEFERRALS in BEM 230B), and

. The client did not have good cause for the noncom pliance.
(BEM 233B)

EMPLOYMENT-RELATED ACTIVITIES: FAP
DEPARTMENT PHILOSOPHY

Department of Human Services (DHS) has a unique opportunity to
assist families in becoming strong, viable, participative m embers
of the community. By involvi  ng the adult m  embers of the
household in e mployment-related ac tivities, we help restore self-
confidence and a sense of self-wor th. These are corners tones to
building strong, self-reliant families.

The goal of the Food Assistance Program is to ensure sound
nutrition among children and adults. In addition, the goal of our
employment-related policies for ~ FAP households is to assist
applicants and recip ients toward self-sufficiency by providing
them with opportunities to pursue  employment and/or education
and training.

DEPARTMENT POLICY

Use this item to determine work-re lated activities and deferrals for
FAP clients.

Also use this item when FIP or RAP closes for any reason other
than a penalty or disqualification.

The items listed below must be used when FIP or RAP closes due
to noncompliance and a penalty or disqualification is imposed.
If the noncompliant client:

. Received FIP and FAP on the date of noncom pliance, see
BEM 233B.

. Received RAP and FAP on the date of noncompliance, see
BEM 233C.

. Did not receive FIP or R AP on the date of noncompliance,
see BEM 233B.

13
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DEFERRALS

Clients meeting one of the criteria below are temporarily deferred
from employment-related activities.

Care of Disabled Household Member

Defer one person who personally  provides care for a disabled
member of his/her own FAP group. (PEM 230B)

In this case the Department has followed their policy as cited above. - was
temporarily deferred, he was required to provide medical documentation which was evaluated by
the Medical Review Team (MRT), and when MRT denied a JET deferral- was referred to
JET. - asserts he could not attend JET due to transportation problems. The Work First/Jobs
Education and Training Appointment Notice (DHS-4785 form) clearly states that if there are
reasons a person cannot keep the appointment, they should call their DHS specialist BEFORE
missing the appointment. The form also clearly states that DHS will help with transportation and
child care if needed to attend the appointment. - did not contact his DHS specialist or JET to
arrange for rescheduling and/or transportation assistance. The evidence does not show any good
cause (as defined in policy above) for- failure to attend the JET program.

Neither Claimant nor- attended the scheduled meeting on April 21, 2010. -
testified that they did not receive the Notice of Non-Compliance (DHS-2444) mailed to them on
April 14, 2010. The notice was mailed to Claimant’s address of record. - testified they have
been having problems with mail delivery during April and May of this year. - specifically
testified that one of Claimant’s SSI checks had gone to a neighbor and they had not received a
shut off notice from the utility company. Evidence in this record shows that Claimant did
receive the Work First/Jobs Education and Training Appointment Notice (DHS-4785 form)

mailed on March 31, 2010 and the Notice of Case Action (DHS-1605) mailed on April 26, 2010.

14
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The proper mailing and addressing of a letter creates a presumption of receipt. That presumption
may be rebutted by evidence. Stacey v Sankovich, 19 Mich App 638 (1969); Good v Detroit
Automobile Inter-Insurance Exchange, 67 Mich App 270 (1976). The totality of evidence in the
record which relates to receipt of mail, is insufficient to rebut this legal presumption.

There are two separate benefit programs which the Department intends to sanction
because of the failure to participate in employment and/or self-sufficiency related activities. A
question has risen regarding whether the Food Assistance Program (FAP) should be sanctioned.
The Department case worker was not present at the hearing but in the Hearing Summary she
prepared, she noted “it looks like there was a deferral for the FAP program.” In this case
Claimant is disabled and receiving Supplemental Security Income (SSI) benefits. The policy
cited above specifies that one person who personally provides care for a disabled member
of his/her own FAP group is deferred from FAP employment-related activities. In this case
Claimant’s Food Assistance Program (FAP) case should not be sanctioned for- failure to
attend the JET program.

DECISION AND ORDER

The Administrative Law Judge, based upon the above findings of fact and conclusions of
law, decides the Department of Human Services properly sanctioned Claimant’s Family
Independence Program (FIP) case for failure to participate in employment and/or self-sufficiency
related activities.

It is ORDERED that the actions of the Department of Human Services, regarding

Claimant's Family Independence Program (FIP), are UPHELD.

15
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The Department of Human Services DID NOT properly sanction Claimant’s Food
Assistance Program (FAP) case for failure to participate in employment and/or self-sufficiency
related activities.

It is ORDERED that the actions of the Department of Human Services, regarding

Claimant's Food Assistance Program (FAP), are REVERSED.

/s/

Gary F. Heisler

Administrative Law Judge

for Ismael Ahmed, Director
Department of Human Services

Date Signed: July 23. 2010

Date Mailed: July 26,2010

NOTICE: Administrative Hearings may order a rehearing or reconsideration on either its own
motion or at the request of a party within 30 days of the mailing date of this Decision and Order.
Administrative Hearings will not o rder a rehe aring or re consideration on the Departm ent's
motion where the final decision cannot be implem  ented within 60 days of the filing of the
original request.

The Claimant may appeal the Decision and Order to Circuit Court within 30 days of the receipt

of the Decision and Order or, if a tim ely request for rehearing was m ade, within 30 days of the
receipt date of the rehearing decision.

GFH/alc

CC:
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