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5. During the  reassessment, the waiver agency care team 
observed the Appellant ambulate independently and exhibiting intact 
decision-making skills.  It was observed that the Appellant chooses to limit her 
social interaction and is alone for most of the day.  (Exhibit A, pp. 3 and 6). 

6. During the reassessment the waiver agency care team asked Appellant 
questions related to the nursing home seven-door, level of care determination 
tool.  The Appellant answered the questions competently.  She said that her 
doctor had not recommended that she enter a nursing home.  (Exhibit A, p. 3) 

7. Based on their observations the assessment team determined the Appellant 
did not meet any of the seven-door level of care determination tool criteria 
and therefore did not meet the level of nursing home skilled care. (Exhibit A, 
p. 16). 

8. On , the waiver agency sent an Advance Action Notice to the 
Appellant notifying her of a termination of MIChoice waiver services because 
she was “no longer eligible for waiver services.”  (Exhibit A, p. 16) 

9. A voicemail message was left with  County Department of Human 
Services advising them that Appellant was terminated from the waiver 
program and that she desired to resume services through them.  (Exhibit A, p. 
35) 

10. On , the State Office of Administrative Hearings and Rules 
received the instant request for hearing from the Appellant.  (Exhibit #1).   

CONCLUSIONS OF LAW 

The Medical Assistance Program is established pursuant to Title XIX of the Social 
Security Act and is implemented by Title 42 of the Code of Federal Regulations (CFR).  
It is administered in accordance with state statute, the Social Welfare Act, the 
Administrative Code, and the State Plan under Title XIX of the Social Security Act 
Medical Assistance Program. 
 
This Appellant was receiving services through the Department’s Home and Community 
Based Services for Elderly and Disabled (HCBS/ED).  The waiver is called MI Choice in 
Michigan.  The program is funded through the federal Centers for Medicare and 
Medicaid (CMS, formerly HCFA) to the Michigan Department of Community Health 
(Department).  Regional agencies function as the Department’s administrative agency. 
 

Waivers are intended to provide the flexibility needed to 
enable States to try new or different approaches to the 
efficient and cost-effective delivery of health care services, 
or to adapt their programs to the special needs of particular 
areas or groups of recipients.  Waivers allow exceptions to 
State plan requirements and permit a State to implement 
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innovative programs or activities on a time-limited basis, and 
subject to specific safeguards for the protection of recipients 
and the program.  Detailed rules for waivers are set forth in 
subpart B of part 431, subpart A of part 440 and subpart G of 
part 441 of this chapter.  42 CFR 430.25(b). 

 
1915 (c) (42 USC 1396n (c) allows home and community based services to be 
classified as “medical assistance” under the State Plan when furnished to recipients 
who would otherwise need inpatient care that is furnished in a hospital SNF, ICF or 
ICF/MR and is reimbursable under the State Plan.  (42 CFR 430.25(b)). 
 
Home and community based services means services not otherwise furnished under 
the State’s Medicaid plan, that are furnished under a waiver granted under the 
provisions of part 441, subpart G of this subchapter.  (42 CFR 440.180(a)). 
 
The state of Michigan utilizes the seven-door level of care determination tool to assess 
whether an individual needs a nursing home level of care.  The evidence in this record   
demonstrates that the Appellant does not need a nursing home level of care. 
 

*** 
 
During the hearing the MI Choice waiver agency witnesses testified that at the  

, reassessment they observed the Appellant ambulate independently and to 
demonstrate adequate decision-making skills.   
 
During the reassessment the waiver agency reviewers asked Appellant questions 
related to the nursing home seven (7) door level of care determination tool.  The waiver 
agency care management witnesses explained that Appellant had clear comprehension 
as she answered all of their questions.  Because the Appellant demonstrated no 
cognitive deficits, she was not eligible for the waiver through door two (2).  The 
Appellant was well aware of her medications and related scheduling. 
 
The Appellant testified that the waiver agents didn’t know anything about her – that she 
did have trouble remembering when to take medications owing to her PTSD disorder.  
She said she can’t walk, suffers from dysphagia and has stomach and bowel issues.  
She said it is hard to function – and that she [didn’t] “do well when asked questions on 
demand.” 
 
The waiver agency witnesses testified that their findings were normal and that the 
Appellant volunteered that she was “independent on toileting, transferring and eating. “ 
Their conclusion at hearing was the while the Appellant was distraught - she was in 
control and better suited to services with the CMH – which she has been pursuing 
regularly. 
 
 
 






