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Wayne County DHS (49)

ADMINISTRATIVE LAW JUDGE: Landis Y. Lain

HEARING DECISION
This matter is before the undersigned Admini strative Law Judge pursuant to MCL 400.9
and MCL 400.37 upon claimant's request for a hearing. After due notic e, a telephone
hearing was held on , 2009. Claimant personally appeared and testified.

ISSUE

Did the Department of Hum  an Services (the department)  properly determine that
claimant was no longer disabled and deny her review application for Medical Assistance

(MA-P) and State Disability Assistance (SDA) based upon medical improvement?

FINDINGS OF FACT

The Administrative Law Judge, based upon the com petent, material and substantial
evidence on the whole record, finds as material fact:

(1)  Claimant was approved for Medical Assistance and State Disability
Assistance for April 2008 through April 2009.

(2)  On April 2009 claimant had a yearly review for Medical Assistance and
State Disability Assistance benefits.

(3)  OnJuly 23, 2009, denied ¢ laimant’s continued applicat ion stating that
claimant had refused treatment.

(4)  On July 28, 2009, the department case worker sent claimant notice that
her application was denied.
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(5)  On August 3, 2009, claimant fled a request for a hearing to contest the
department’s negative action.

(6) On September 4, 2009, the State Hearing Revi ew Team again denied
claimant’s applic ation st ating that it had insufficient evidence and
requested a physical and a psychiatric examination.

(7)  The hearing was held on November 4,  2009. At the hearing, claimant
waived the time periods and request  ed to submit additional medical
information.

(8)  Additional medical information was not submitted however, this
Administrative Law J udge did receiv e a SOLQ which indic  ates that
claimant was denied SSI and RSDI on May 7, 2010, by the Social Security
Administration.

(9)  On the date of hearing claimant was a 49-year-old woman whose birth
date is m Claimantis 5’2" tall and we ighed 200 pounds.
Claimant attended the 10™ grade and did have a GED. Claimant is able to
read and write and does have basic math skills.

(10) Claimant last worked 2005 s  weeping the stadium at _
Claimant also worked in an auto parts factory as a press operator.

(11) Claimant alleges as disabling im pairments: bi-polar disorder, personality
disorder, and schizo effective disorder, as well as neck pain, lower back

pain and a neck operation in July 2009, schizophrenia and mood swings.

CONCLUSIONS OF LAW

The regulations governing the hearing and appeal process for applicants and recipients
of public assistance in Michigan are found in the Michigan Administrative Code, MAC R
400.901-400.951. An oppor tunity for a hearing shall be  granted to an ap plicant who
requests a hearing because his or her clai m for assistance has been denied. MAC R
400.903(1). Clients h ave the right to contes t a department decision affecting elig ibility
or benefit levels whenev er it is believed that the decis ion is incorrect. The department
will provide an adm inistrative hearing to review the decision and determine the
appropriateness of that decision. BAM 600.

The State Disability A ssistance (SDA) program which pr ovides financial ass istance for
disabled persons is established by 2004 PA 344. The Department of Human Service s
(DHS or department) admin isters the SDA program pursuant to MCL 400.10, et seq.,
and MAC R 400.3151-400.3180. Department polic ies are found in the Program
Administrative Manual (PAM), the Program Eligibility Manual (PEM) and the Program
Reference Manual (PRM).
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The Medical Assistance (MA) program is estab lished by Title XIX of the Social Sec urity
Act and is implemented by T itle 42 of the C ode of Federal Regulations (CFR). The
Department of Human Services (DHS or department) administers the MA program
pursuant to MCL 400.10, et seq., and MCL 400.105. Department policies are found in
the Program Administ rative Manual (PAM), the Program Eligibili ty Manual (PEM) and
the Program Reference Manual (PRM).

In general, claimant has the responsibility to prove that he/she is disabled. Claimant’s
impairment must result from anatomical, ph ysiological, or psychologic al abnormalities
which can be shown by medically a cceptable clinical and laboratory
diagnostic techniques. A physical or mental impairment must be established by medical
evidence c onsisting of signs, symptoms, a nd laboratory findings, not only claimant’'s
statement of symptoms. 20 CFR 416.908; 20 CFR 416.927. Proof must be in the form
of medical evidenc e showing that the clai mant has an impairment and the nature and
extent of its severity. 20 CFR 416.912. In  formation must be suffi cient to enable a
determination as to the nature and limiting effects of the im pairment for the period in
question, the probable duration of the impairment and the residual functional capacity to
do work-related physical and mental activities. 20 CFR 416.913.

Once an individual has been determined to be “disabled” for purposes of disability
benefits, continued entitlement to benefits must be periodically reviewed. In evaluating
whether an individual’s disability continues, 20 CFR 416.994 requires t he trier of fact to
follow a s equential evaluation pr ocess by which cur rent work activities, severity of
impairment(s), and the possibility of medic al improvement and its relations hip to the
individual’'s ability to work are assessed. Review m ay cease and benefits may be
continued at any point if there is substantial evidence to find that the individual is unable
to engage in substantial gainful activity. 20 CFR 416.994(b)(5).

First, the trier of fact must determine if the individual is working and if work is substantial
gainful activity. 20 CFR 416.994(b)(5)(i). In this case, the claimant is not engaged in
substantial gainful activity and has not worked since 2005.

Secondly, claimant did not have impairment or combination of impairments which
meet or equal the sev erity of an impairment listed in Appendix 1 to Subpart P of Part
404 of Chapter 20, disability is found to continue. 20 CFR 416.994(b)(5)(ii).

The objective medical evidence in the record indicates that claim ant testified that she
lives alone in a section 8 apartment and sh e was single with no ¢ hildren under 18 and
she did not have her driver’s lic ense and her mother and sister took her where she
needed to go. Claim ant testified that she does cook 1-2 times per week and cooks
things like bacon and eggs and she grocer y shops with her mother and she needed
help with picking items. Claimant testified that her mo ther cleans her home for her and
her arms are somewhat weak. Claimant testified that she could walk a block becaus e
she got short of breath and could stand for a half an hour and sit for 45 mi nutes. She
could squat half way and bend a little at the waist and coul d shower and dress herself,
but needed help putting on a shir t because her arm hurts. Claimant testified that she
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could tie her shoes sometimes and the heaviest weight that she could ¢ arry was 5
pounds and she was right handed. Her lev el of pain on a scale from 1-10 is an 8 and
with medication is a 5. Claimant testified that she smoked 5 cigar ettes per day and her
doctor told her to quit and she is notin a smoking cessation program and she did drink
alcohol in the from of 1 shot of liquor per week. Claim ant testified on a typical day she
gets up and brushes her teeth, lies down, cleans the sink in the bathroo m and fixe s
cereal.

This Administrative Law Judge did consider all of the medi cal records contained in the
file.

A mental residual functional capacity assessment in the record indicates that claimant is
markedly limited in almost all areas and moderately limited in other

examination (pp. 14-15).

A medical report dated ” claimant had a GAF of 50 and was diagnos ed
with schizo effective disorder, nicotine  dependence, and a history of poly substance

abuse, alcohol, heroin and cocaine (p. 25).

At Step 2, claimant’s impairm ents do no equal or meet th e severity of an impairment
listed in Appendix 1.

In the third step of the sequent ial evaluation, the trier of fact must determine whether
there has been m  edical improvement as defined in 20 CFR 41 6.994(b)(1)(i).
20 CFR 416.994 (b)(5)(iii). Medical improvem ent is defined as any decrease in the
medical severity of the impairment(s) which wa s present at the ti me of the most recent
favorable medical decision that the claimant was dis abled or continues to be disable d.
A determination that there has been a decr ease in me dical severity must be based on
changes (improvement) in the symptoms, si gns, and/or laboratory findings associated
with claimant’s impair ment(s). If there has been medical improv ement as shown by a
decrease in medical severity, the trier of fact must proc eed to Step 4 (which examines
whether the medical improvement is related to the claimant’s ability to do work). If there
has been no decrease in medical severity and thus no medical improvement, the trier of
fact moves to Step 5 in the sequential evaluati on process. In this case, there has been
medical improvement related to the claim ant’s abilit y to work. Claimant has been
denied RSDI and SSI through the Social Security — and that
decision is controlling.

In Step 4 of the sequential ev aluation, the trier of fa  ct must determine wh ether
medical improvement is relat ed to claimant ’s ability to do work in accordance with 20
CFR 416.994(b)(1)(i) through (b)(1)(iv). 20 CF R 416.994(b)(5)(iv). Itis the finding of
this Administrative Law Judge, after careful review of the record, that there has been an
increase in claimant’s residual functional capacity based on the impairment that was
present at the time of the most favorable me dical determination. In the instant case, this
Administrative Law Judge does find that clai mant does retain the residual functiona |
capacity to do work at a sedentary or light level.
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The residual functional capac ity is what an individual can do desp ite limitations. All

impairments will be co nsidered in addition to abilit y to meet certai n demands of jobs in
the national economy. Physical demands, mental demands, sensory requirements and
other functions will be evaluated.... 20 CFR 416.945(a).

To determine the physical demands (exertional requirements) of work in the national
economy, we class ify jobs as sedentary, light, medium and heavy . These terms have
the same meaning as they have in the Dictionary of Occupational Titles , published by
the Department of Labor... 20 CFR 416.967.

Sedentary work. Sedentary work involves lifting no more than 10 pounds at a time and
occasionally lifting or carrying articles lik e docket files, ledgers, and small tools.
Although a sedentary job is defined as one whic h involves sitting, a certain amount of
walking and standing is often necessary in carrying out job duties. Jobs are sedentary if
walking and standing are required occasionally and other sedentary criteria are met. 20
CFR 416.967(a).

Light work. Light wor k involves lifting no more than 20 pounds at a time with frequent
lifting or carrying of objects weighing up to 10 pounds. Even though the weight lifted
may be very little, a job is in this categor y when it requires a good deal of walking or
standing, or when it involves sitting most of the time with some pushing and pulling of
arm or leg controls.... 20 CFR 416.967(b).

Thus, this Administr ative Law Judge finds  that claimant’s medi cal improvement is
related to claimant’s ability to do work. If there is a finding of medical im  provement
related to claimant’s ability to perform work, the trier of fact is to move to Step 6 in the
sequential evaluation process.

In the sixth step of the sequent ial evaluation, the trier of fact is to determine wh  ether
the claimant’s current impairment(s) is severe per 20 CF R416.921. 20CF R
416.994(b)(5)(vi). If the residual functional  capacity assessment reveals significant
limitations upon a claimant ’s ability to engage in basic work activities, the trier of fact
moves to Step 7 int he sequential evaluat ion process. In the instant case, claimant
does continue to smoke and dr ink despite the fa ct that her doctor’s told her to quit.
Claimant is not in compliance with her treatment program.

Information from other sour  ces may also help us to
understand how y our impairment(s) affects your ability to
work. 20 CFR 416.913(e).

The Federal Regulations at 20 CFR 404.1535 speak to the determination of whethe r
Drug Addiction and Alcoholism (D AA) is material to a person’s disability and when
benefits will or will not be approved. The regulations require the disability analysis be
completed prior to a determination of wh  ether a person’s drug and alc  ohol use is
material. Itis only when a per son meets the disability criterion, as set forth in the
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regulations, that the issue of ~ materiality becomes relevant. In such cases, the
regulations require a sixth  step to determine the materi ality of DAA to a person’s
disability.

When the record contains ev idence of DAA, a determination m ust be made whether or
not the per son would continue to be disabled if the individual stopped using drugs or
alcohol. The trier of fact must determi ne what, if any, of the physical or mental
limitations would remain if t he person were to stop the use of the drugs or alcohol and
whether any of these remaining limitations would be disabling.

Claimant’s testimony and the information indicate that claimant has a history of tobacco,
drug, and alcohol abuse . Applic able hearing is the Drug Abus e and Alc ohol (DA&A)
Legislation, Public Law 104-121, Sect ion 105(b)(1), 110 STAT. 853, 42 USC
423(d)(2)(C), 1382(c)(a)(3)(J) Supplement Five 1999. The law indicates that indiv iduals
are not eligible and/or are not disabled where drug addiction  or alcoholism is a
contributing factor material to the determination of disability. After a careful review of the
credible and substantial ev idence on the whole record, this Administrative Law Judg e
finds that claimant does not meet the statutory disability definition under the authority of
the DA&A Legis lation because his subs tance abuse is material to his alleged
impairment and alleged disability.

The department’s Program Elig ibility Manual contains the following policy s tatements
and instructions for casework ers regarding t he State Disabi lity Assistance program: to
receive State Disability Assist ance, a person must be dis abled, caring for a disable d
person or age 65 or older. BEM , ltem 261, p. 1. Because the claimant does not meet
the definition of disabled u nder the MA-P program and becaus e the evidence of record
does not establish that claimant is unable t o work for a period exceeding 90 days, the
claimant does not meet the  disability criteria for Stat e Disability Assistanc e benefits
either.

DECISION AND ORDER

The Administrative Law Judge, based upon t he above findings of fact and conclusion s
of law, decides that the depar tment has appropriately estab lished on the record that i t
was acting in compliance with department po licy when it denied claimant's continued
disability a nd app lication for Medical Assis tance, retroactive Me dical Assis tance an d
State Disability Assis tance ben efits. The claimant s hould be able to perform a wide
range of light or sedentar y work even wit h his impai rments. The department has
established its case by a preponderance of the evidence. Claimant does have medical
improvement based upon the objective medical findings in the file.

Accordingly, the department's decision is AFFIRMED.
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/sl
Landis Y. Lain
Administrative Law Judge
for Maura D. Corrigan, Director
Department of Human Services

Date Signed:___March 18, 2011

Date Mailed: March 21, 2011

NOTICE: Administrative Hearings may or der a rehearing or reconsideration on either
its own motion or att he request of a party within 30 days of the mailing date of this
Decision and Order. Administrative Hear ings will not orde r a rehearing or
reconsideration on the Department's mo  tion where the final decis  ion cannot be
implemented within 90 days of the filing of the original request.

The Claimant may appeal the Decision and Order to Circuit Court within 30 days of the
mailing of the Decision and Order or, if a ti mely request for rehearing was made, within
30 days of the receipt date of the rehearing decision.
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