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HEARING DECISION

This matter is before the undersigned Administrative Law Judge pursuant to MCL
400.9 and MCL 400.37 upon the claimant’s request for a hearing. After due

notice, an in-person hearing was held on August 18, 2009. Claimant did not
appear; however, she was represented by_
ISSUE

Did the department properly determine claimant is not disabled by Medicaid
(MA)/retro-MA and State Disability Assistance (SDA) eligibility standards?

FINDINGS OF FACT

The Administrative Law Judge, based upon the competent, material, and
substantial evidence on the whole record, finds as material fact:

1. Claimant is a divorced, 34-year-old former bartender (unskilled
work) with a limited education (completed 8" grade); however, she
does possess a general equivalency diploma (GED)(Department
Exhibit #1, pgs 3 and 4).

2. Claimant suffered a back injury in April 2008 and she stopped
bartending in June 2008 due to unmitigated pain symptoms
(Department Exhibit #1, pg 4; Department Exhibit #2, pg 1).

3. Subsequently, claimant was diagnosed with an L5-S1 disc
herniation  which  required a surgical discectomy and
hemilaminectomy on October 31, 2008 (Department Exhibit #2,
pgs 6-12).
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4. Claimant’s post-operative course was complicated by a cerebral
spinal fluid leak which necessitated a second hospitalization from
November 11, 2008 until November 17, 2008 (Department
Exhibit #2, pgs 1 and 2).

5. Initially, a lumbar drain was placed (11/12/08), then removed two
days later (Department Exhibit #2, pg 2).

6. On October 20, 2008, claimant applied for disability-based
MA/retro-MA/SDA.

7. If claimant’s application had been approved, the medical expenses
associated with her hospitalizations and subsequent treatment
would have been covered by MA.

8. When the department denied claimant’s application her authorized
representative filed a hearing request, held in the
AN SN | A
April 18, .

9. Claimant did not appear at the hearing; however, her authorized

representative presented a packet of medical records; she then
requested the presiding Administrative Law Judge to review this
documentary evidence and issue a Hearing Decision based on it.

10. The presiding Administrative Law Judge’s review of claimant’s
hearing evidence confirms it is largely duplicative of the DHS'’s
exhibits (Department Exhibit #1, pgs 1-48; Department Exhibit #2,
pgs 1-14).

11. Claimant’'s lumbar spine treatment has included spinal injections
and prescription pain medication.

12. Claimant's June 1, 2009 follow-up lumbar spine MRI scan
(8 months post-surgery) revealed well maintained vertebral body
heights and no disc herniation recurrence; however, mild
circumferential bulging with a slight disc herniation at L4-L5 was
seen causing mild narrowing of claimant’s bilateral neural foramina
at that level; all other discs were unremarkable (Client Exhibit A,
pgs 57 and 58).

CONCLUSIONS OF LAW

The Medical Assistance (MA) program is established by Title XIX of the Social
Security Act and is implemented by Title 42 of the Code of Federal Regulations
(CFR). The Department of Human Services (DHS or department) administers
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the MA program pursuant to MCL 400.10, etseq., and MCL 400.105.
Department policies are found in the Program Administrative Manual (PAM), the
Program Eligibility Manual (PEM) and the Program Reference Manual (PRM).

The State Disability Assistance (SDA) program which provides financial
assistance for disabled persons is established by 2004 PA 344. The Department
of Human Services (DHS or department) administers the SDA program pursuant
to MCL 400.10, et seq., and MAC R 400.3151-400.3180. Department policies
are found in the Program Administrative Manual (PAM), the Program Eligibility
Manual (PEM) and the Program Reference Manual (PRM).

Statutory authority for the SDA program states in part:

Sec. 604 (1) The department shall operate a state
disability assistance program. Except as provided in
subsection (3), persons eligible for this program shall
include needy citizens of the United States or aliens
exempt from the Supplemental Security Income
citizenship requirement who are at least 18 years of
age or emancipated minors meeting one or more of
the following requirements:

(b) A person with a physical or mental impairment
which meets federal SSI disability standards,
except that the minimum duration of the
disability shall be 90 days. Substance abuse
alone is not defined as a basis for eligibility.

Pursuant to Federal Rule 42 CFR 435.540, the Department of Human Services
uses the federal Supplemental Security Income (SSI) policy in determining
eligibility for disability under the Medical Assistance program. Under SSI,
disability is defined as:

...the inability to do any substantial gainful activity by
reason of any medically determinable physical or
mental impairment which can be expected to result in
death or which has lasted or can be expected to last
for a continuous period of not less than 12 months....
20 CFR 416.905

The person claiming a physical or mental disability has the burden to establish it
through the use of competent medical evidence from qualified medical sources
such as his or her medical history, clinical/laboratory findings,
diagnosis/prescribed treatment, prognosis for recovery and/or medical
assessment of ability to do work-related activities or ability to reason and to make
appropriate mental adjustments, if a mental disability is being alleged, 20 CFR
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416.913. An individual's subjective pain complaints are not, in and of
themselves, sufficient to establish disability. 20 CFR 416.908 and 20 CFR
416.929. By the same token, a conclusory statement by a physician or mental
health professional that an individual is disabled or blind is not sufficient without
supporting medical evidence to establish disability. 20 CFR 416.929.

...We follow a set order to determine whether you are
disabled. We review any current work activity, the
severity of your impairment(s), your residual
functional capacity, your past work, and your age,
education and work experience. If we can find that
you are disabled or not disabled at any point in the
review, we do not review your claim further.... 20
CFR 416.920.

...If you are working and the work you are doing is
substantial gainful activity, we will find that you are not
disabled regardless of your medical condition or your
age, education, and work experience. 20 CFR
416.920(b).

...[The impairment]...must have lasted or must be
expected to last for a continuous period of at least 12
months. We call this the duration requirement. 20
CFR 416.9009.

...If you do not have any impairment or combination of
impairments which significantly limits your physical or
mental ability to do basic work activities, we will find
that you do not have a severe impairment and are,
therefore, not disabled. We will not consider your
age, education, and work experience. 20 CFR
416.920(c).

[In reviewing your impairment]..We need reports
about your impairments from acceptable medical
sources.... 20 CFR 416.913(a).

...Statements about your pain or other symptoms will
not alone establish that you are disabled; there must
be medical signs and laboratory findings which show
that you have a medical impairment.... 20 CFR
416.929(a).
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...You must provide medical evidence showing that
you have an impairment(s) and how severe it is
during the time you say that you are disabled. 20
CFR 416.912(c).

...If all of the evidence we receive, including all
medical opinion(s), is consistent, and there s
sufficient evidence for us to decide whether you are
disabled, we will make our determination or decision
based on that evidence. 20 CFR 416.927(c)(1).

...If any of the evidence in your case record, including
any medical opinion(s), is inconsistent with other
evidence or is internally inconsistent, we will weigh all
of the evidence and see whether we can decide
whether you are disabled based on the evidence we
have. 20 CFR 416.927(c)(2).

[As Judge]...We are responsible for making the
determination or decision about whether you meet the
statutory definition of disability. In so doing, we
review all of the medical findings and other evidence
that support a medical source's statement that you
are disabled.... 20 CFR 416.927(e).

...If you have an impairment(s) which meets the
duration requirement and is listed in Appendix 1 or is
equal to a listed impairment(s), we will find you
disabled without considering your age, education, and
work experience. 20 CFR 416.920(d).

... [The record must show a severe impairment] which
significantly limits your physical or mental ability to do
basic work activities.... 20 CFR 416.920(c).

...Medical reports should include --

(2) Medical history.

(2) Clinical findings (such as the results of physical
or mental status examinations);

(3) Laboratory findings (such as blood pressure,
X-rays);

(4) Diagnosis (statement of disease or injury
based on its signs and symptoms).... 20 CFR
416.913(b).
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...The medical evidence...must be complete and
detailed enough to allow us to make a determination
about whether you are disabled or blind. 20 CFR
416.913(d).

...Evidence that you submit or that we obtain may
contain medical opinions. Medical opinions are
statements from physicians and psychologists or
other acceptable medical sources that reflect
judgments about the nature and severity of your
impairment(s), including your symptoms, diagnosis
and prognosis, what you can still do despite
impairment(s), and your physical or mental
restrictions. 20 CFR 416.927(a)(2).

...You can only be found disabled if you are unable to
do any substantial gainful activity by reason of any
medically determinable physical or mental impairment
which can be expected to result in death, or which
has lasted or can be expected to last for a continuous
period of not less than 12 months. See 20 CFR
416.905. Your impairment must result from
anatomical, physiological, or psychological
abnormalities which are demonstrable by medically
acceptable clinical and laboratory diagnostic
techniques.... 20 CFR 416.927(a)(1).

When determining disability, the federal regulations require that several
considerations be analyzed in sequential order. If disability can be ruled out at
any step, analysis of the next step is not required. These steps are:

1. Does the client perform Substantial Gainful Activity
(SGA)? If yes, the client is ineligible for MA. If no, the
analysis continues to Step 2. 20 CFR 416.920(b).

2. Does the client have a severe impairment that has
lasted or is expected to last 12 months or more or
result in death? If no, the client is ineligible for MA. If
yes, the analysis continues to Step 3. 20 CFR
416.920(c).
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3. Does the impairment appear on a special listing of
impairments or are the client's symptoms, signs, and
laboratory findings at least equivalent in severity to the
set of medical findings specified for the listed
impairment? If no, the analysis continues to Step 4. If
yes, MA is approved. 20 CFR 416.290(d).

4, Can the client do the former work that he/she
performed within the last 15 years? If yes, the client is
ineligible for MA. If no, the analysis continues to Step
5. 20 CFR 416.920(e).

5. Does the client have the Residual Functional Capacity
(RFC) to perform other work according to the
guidelines set forth at 20 CFR 404, Subpart P,
Appendix 2, Sections 200.00-204.00? If yes, the
analysis ends and the client is ineligible for MA. If no,
MA is approved. 20 CFR 416.920(f).

At Step 1, no competent documentary evidence or testimony was received to
establish claimant's employment status (SGA?) at any time after her
October 2008 surgery. Consequently, this claim could be dismissed at the
threshold level for failure to establish the absence of work. However, in giving the
benefit of all doubt to claimant, this Administrative Law Judge will proceed.

At Step 2, claimant simply does not qualify for the disability coverage her
authorized representative seeks because nothing has been presented by her to
establish the existence of a medical condition (or medical residuals) severe
enough to prevent employability for the continuous durations required under the
MA/SDA rules. Furthermore, claimant did not appear at the hearing, so no
competent testimony was presented to rebut the presumption of successful
surgery/treatment/recovery within those durational periods. As such, claimant’s
disputed application must remain denied.

DECISION AND ORDER

The Administrative Law Judge, based upon the above findings of fact and
conclusions of law, decides the department properly determined claimant is not
disabled by MA/SDA eligibility standards.
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Accordingly, the department’s application denial action is AFFIRMED.

IS/

Marlene B. Magyar
Administrative Law Judge

for Duane Berger, Acting Director
Department of Human Services

Date Signed: January 12, 2011

Date Mailed: January 13, 2011

NOTICE: Administrative Hearings may order a rehearing or reconsideration on
either its own motion or at the request of a party within 30 days of the mailing
date of this Decision and Order. Administrative Hearings will not order a
rehearing or reconsideration on the Department's motion where the final decision
cannot be implemented within 90 days of the filing of the original request.

The Claimant may appeal the Decision and Order to Circuit Court within 30 days
of the receipt of the Decision and Order or, if a timely request for rehearing was
made, within 30 days of the receipt date of the rehearing decision.
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