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7. Treatment notes from an , visit by the Appellant with  
, the Appellant’s primary care physician, reveals the following 

subjective and objective findings and assessments: 
 

 “…She is debilitated, living at home.”  “…She does have 
chronic obstructive pulmonary disease and atrial 
fibrillation.”  “…She gets short of breath very easily and 
can barely make a few steps.  She also cannot lie flat, 
as she has orthopnea and most related to her back.”  
“…Lungs:  her lungs reveal marked diminishment of air 
exchange with scattered rhonchi.”  “Musculoskeletal:  
she has scoliosis and kyphosis of her spine, which is 
rather marked.”   

 
(Exhibit 3, p. 1) 

 
8. Treatment notes from a , visit by the Appellant with  

 reveal the following subjective and objective findings and 
assessments: 

 
 “…Lungs:  her lungs reveal marked diminishment of air 

exchange.”  “…Musculoskeletal:  she has marked 
kyphosis and scoliosis of her back.”   

(Exhibit 3; p. 1) 
 
9. Treatment notes from a , visit by the Appellant with  

 reveal the following subjective and objective findings and 
assessments: 

 
 “…Lungs:  lungs reveal diminishment of air exchange.” 

 “…Assessment:  general debility secondary to aging.” 
 

   (Exhibit 3; p. 2) 
 
10. Treatment notes from a , visit by the Appellant with  

 reveal the following subjective and objective findings and 
assessments: 

 
 “…Lungs:  marked diminishment of air exchange.  

Musculoskeletal:  she has quite a lot of kyphosis of her 
spine.”  “…Assessment:  COPD, General Debility 
Secondary to Aging, Atrial Fibrillation.”   

 
(Exhibit 3, p. 2) 
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components that comprise the eligibility and admission process for nursing facility eligibility 
and admission.  The LOC is the assessment tool to be utilized when determining eligibility 
for admission and continued Medicaid nursing facility coverage.  There are five necessary 
components for determining eligibility for Medicaid nursing facility reimbursement. 
 

• Verification of Medicaid Eligibility 
• Correct/timely Pre-Admission Screening/Annual Resident 

Review (PASARR) 
• Physician Order for Nursing Facility Services 
• Appropriate Placement based on Medicaid Nursing Facility 

Level of Care Determination 
• Freedom of Choice. 
 

 See MDCH Nursing Facility Eligibility and Admission 
Process, Page 1 of 7, 11/01/04. 

 
The Level of Care (LOC) Assessment Tool consists of seven-service entry Doors.  The 
doors are:  Activities of Daily Living, Cognition Performance, Physician Involvement, 
Treatments and Conditions, Skilled Rehabilitative Therapies, Behavior, or Service 
Dependency.  In order to be found eligible for Medicaid Nursing Facility placement, the 
Appellant must meet the requirements of at least one Door.  The Medicaid Provider Manual 
explicitly provides that a nursing home resident must meet the Level of Care criteria on an 
ongoing basis.  The period of review is narrow, in some cases, over a 7-day period prior to 
the date of assessment.  (Medicaid Provider Manual, Nursing Facility Coverages; Version 
Date:  October 1, 2007) 

The Appellant bears the burden of establishing, by a preponderance of evidence, that she 
meets the Level of Care criteria, by scoring sufficient points under one of seven (7) 
separate and distinct eligibility “doors” below. 
 

Door 1 
Activities of Daily Living (ADLs) 

 
Scoring Door 1: The applicant must score at least six points to qualify under Door 1. 

 
(A) Bed Mobility, (B) Transfers, and (C) Toilet Use: 
• Independent or Supervision = 1 
• Limited Assistance = 3 
• Extensive Assistance or Total Dependence = 4 
• Activity Did Not Occur = 8 
 
(D) Eating: 
• Independent or Supervision = 1 
• Limited Assistance = 2 
• Extensive Assistance or Total Dependence = 3 
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Door 3 
Physician Involvement 

 
The Level of Care (LOC) tool indicates that to qualify under Door 3 the Appellant must: 
 

…[M]eet either of the following to qualify: 
 

1. At least one Physician Visit exam AND at least four Physician 
Order changes in the last 14 days, OR 
 

2. At least two Physician Visit exams AND at least two Physician 
Order changes in the last 14 days. 

 
According to  , and , LOCD, the 
Appellant had no physician visits or physician order changes within the 14 days preceding 
the assessment.  The Appellant’s attorney provided no evidence this finding is incorrect.  
Accordingly, the Appellant does not qualify for the nursing facility level of care under Door 
3. 
 

Door 4 
Treatments and Conditions 

 
The LOC tool indicates that in order to qualify under Door 4 the Appellant must receive, 
within 14 days of the assessment date, any of the following health treatments or 
demonstrated any of the following health conditions: 
 

A.  Stage 3-4 pressure sores 
B.  Intravenous or parenteral feedings 
C.  Intravenous medications 
D.  End-stage care 
E.  Daily tracheostomy care, daily respiratory care, daily 

suctioning 
F.  Pneumonia within the last 14 days 
G.  Daily oxygen therapy 
H.  Daily insulin with two order changes in last 14 days 
I.   Peritoneal or hemodialysis 

 
According to , the Appellant suffers from none of the above-listed health 
conditions.  The Appellant’s attorney provided no evidence the findings of  
were inaccurate in this regard.  Therefore, the Appellant does not qualify for the nursing 
facility level of care under Door 4. 
 
 
 

Door 5  
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marked kyphosis and scoliosis of the back, COPD, atrial fibrillation.  His , 
note indicates the Appellant’s lungs reveal diminishment of air exchange; his assessment 
indicates she suffers from general debility secondary to aging.  His , note 
indicates the Appellant has an upper respiratory infection, which she “… really does not 
want treated at this time.”  (Emphasis Supplied by ALJ)  (Exhibit 3, p. 1) 

 
Continuing, , note further indicates her lungs reveal marked 
diminishment of air exchange; his assessment indicates COPD, general debility secondary 
to aging, atrial fibrillation.  (Exhibit 3; p. 2) 
 
The medical evidence presented also supports a conclusion that the Appellant’s 
performance of ADLs is consistently impacted by shortness of breath, pain and debilitating 
weakness.   live testimony and affidavit clearly support a conclusion there is no 
realistic likelihood the Appellant’s condition will improve due to her physical incapacity.  The 
medical evidence further supports a conclusion that, due to her medical ailments, the 
Appellant is increasingly becoming weaker, more fragile, and that her physical capabilities 
are deteriorating on a day-to-day basis.  (Exhibit 4) 
 
Because neither , nor any other Department witness was available to be cross-
examined regarding this or any other evidence it relied upon in upholding the denial of 
eligibility, and, because the Appellant produced significant evidence to the contrary, I 
conclude the Appellant has met her burden of establishing eligibility for Medicaid-funded 
nursing facility coverage under the exception process, specifically, frailty and behaviors. 
 
At one point during the hearing, the Department’s attorney asked the Administrative Law 
Judge if she should contact a Department witness who could testify regarding the exception 
denial.  The Administrative Law Judge chose to continue the testimony of the witness who 
was already testifying.  The Department’s attorney never raised the issue of the 
Department’s witness after that point. 
 
Under Federal law, it is the role of the Administrative Law Judge to provide litigants with the 
opportunity for a fair, impartial, and unbiased hearing.  It is not the role of the Administrative 
Law Judge to assist either party in the presentation of proofs, or to remind either party if 
and/or when they have neglected to produce any particular witness. 
 
DECISION AND ORDER 
 
Based on the above findings of fact and conclusions of law, I decide the Department’s 
determination that the Appellant does not require the nursing facility level of care under the 
exception process is erroneous, in violation of clearly articulated policy.  
 
 
 
IT IS THEREFORE ORDERED that: 
 














