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…” 
 

  (Exhibit 1; Attachments F-1 and F-2) 
 
12. Following the , LOCD, the Appellant was provided with an 

Adequate Action Notice of the determination.  (Exhibit 1; Attachment M-5) 
 
13. On , the Appellant, by and through counsel, filed her 

Request for Hearing with the State Office of Administrative Hearings and 
Rules for the Department of Community Health. 

 
14. The Department failed to produce , the individual who 

determined the Appellant ineligible under the Medicaid Nursing Facility Level 
of Care Exception Process, at the , hearing.  She therefore 
was unable to either provide direct testimony as to how she arrived at her 
conclusions.  Furthermore, the Appellant was deprived of her opportunity to 
cross-examine this witness. 

 
CONCLUSIONS OF LAW 

The Medical Assistance Program is established pursuant to Title XIX of the Social Security 
Act and is implemented by Title 42 of the Code of Federal Regulations (CFR).  It is 
administered in accordance with state statute, the Social Welfare Act, the Administrative 
Code, and the State Plan under Title XIX of the Social Security Act Medical Assistance 
Program. 
 
Effective November 1, 2004, the Michigan Department of Community Health (MDCH) 
implemented revised functional/medical eligibility criteria for Medicaid nursing facility, MI 
Choice, and PACE services.  Federal regulations require that Medicaid pay for services 
only for those beneficiaries who meet specified level of care criteria.  Nursing facility 
residents must also meet Pre-Admission Screening/Annual Resident Review requirements.  
 
The Medicaid Provider Manual, Coverage(s) and Limitations Chapter, Nursing Facilities 
Section, April 1, 2005, lists the policy for admission and continued eligibility process as well 
as outlines functional/medical criteria requirements for Medicaid-reimbursed nursing facility, 
MI Choice, and PACE services. 
 
Section 4.1 of the Medicaid Provider Manual Nursing Facilities Section references the use 
of an online Michigan Medicaid Nursing Facility Level of Care Determination tool (Michigan 
Medicaid Nursing Facility Level of Care Determination, March 7, 2005, Pages 1 – 9 or 
[LOC]).  The LOC must be completed for all Medicaid-reimbursed admissions to nursing 
facilities or enrollments in MI Choice or PACE on and after November 1, 2004.  All Medicaid 
beneficiaries who reside in a nursing facility on November 1, 2004, must undergo the 
evaluation process by their next annual MDS assessment date.  
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Nursing facilities, MI Choice, and PACE have multiple components for determining eligibility 
for services.  The Medicaid Provider Manual Nursing Facilities Section and the Nursing 
Facility Eligibility and Admission Process, November 1, 2004, Pages 1-7 explain the 
components that comprise the eligibility and admission process for nursing facility eligibility 
and admission.  The LOC is the assessment tool to be utilized when determining eligibility 
for admission and continued Medicaid nursing facility coverage.  There are five necessary 
components for determining eligibility for Medicaid nursing facility reimbursement. 
 

• Verification of Medicaid Eligibility 
• Correct/timely Pre-Admission Screening/Annual Resident 

Review (PASARR) 
• Physician Order for Nursing Facility Services 
• Appropriate Placement based on Medicaid Nursing Facility 

Level of Care Determination 
• Freedom of Choice. 
 

See MDCH Nursing Facility Eligibility and Admission 
Process, Page 1 of 7, 11/01/04. 

 
The Level of Care (LOC) Assessment Tool consists of seven-service entry Doors.  The 
doors are:  Activities of Daily Living, Cognition Performance, Physician Involvement, 
Treatments and Conditions, Skilled Rehabilitative Therapies, Behavior, or Service 
Dependency.  In order to be found eligible for Medicaid Nursing Facility placement, the 
Appellant must meet the requirements of at least one Door.  The Medicaid Provider Manual 
explicitly provides that a nursing home resident must meet the Level of Care criteria on an 
ongoing basis.  The period of review is narrow, in some cases, over a 7-day period prior to 
the date of assessment.  (Medicaid Provider Manual, Nursing Facility Coverages; Version 
Date:  October 1, 2007) 

The Appellant bears the burden of establishing, by a preponderance of evidence, that she 
meets the Level of Care criteria, by scoring sufficient points under one of seven (7) 
separate and distinct eligibility “doors” below. 

Door 1 
Activities of Daily Living (ADLs) 

 
Scoring Door 1: The applicant must score at least six points to qualify under Door 1. 

 
(A) Bed Mobility, (B) Transfers, and (C) Toilet Use: 
• Independent or Supervision = 1 
• Limited Assistance = 3 
• Extensive Assistance or Total Dependence = 4 
• Activity Did Not Occur = 8 
 
(D) Eating: 
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• Independent or Supervision = 1 
• Limited Assistance = 2 
• Extensive Assistance or Total Dependence = 3 
• Activity Did Not Occur = 8 

 
 testified , LOCD found that the 

Appellant needs supervision only, in the areas of bed mobility, toileting, transfers, and 
eating.  She stated the Appellant was observed talking independently in her room, and was 
observed walking to and from the toilet and telephone independently, although ambulating 
from her bed to the toilet within her own room took 1 ½ minutes to complete.   
further testified she reviewed nursing facility medical documentation (e.g., progress notes), 
which appeared to corroborate her personal observations. 

 testified that, because the Appellant scored two (2) points under Door 1, and 
needed six points to qualify for eligibility under Door 1, she failed to meet criteria under this 
door. 

The Appellant’s attorney argued that, although the Appellant may be capable of performing 
ADLs independently, her physical ailments prevent her from accomplishing those tasks in a 
reasonably timely manner.  He also argues the look-back period is insufficient to accurately 
portray the Appellant’s true abilities in this regard. 

Because the amount of time it takes an individual to complete ADLs is not a relevant inquiry 
under this portion of the LOCD, the Appellant’s argument, under a Door 1 analysis, has little 
or no merit.   

The Appellant’s assertions, however, are relevant under the Exception process, and shall 
be addressed under my discussion of whether the Appellant meets eligibility criteria under 
the Michigan Medicaid Nursing Facility Exceptions Process. 

Door 2 
Cognitive Performance 

 
Scoring Door 2: The applicant must score under one of the following three options to 
qualify under Door 2. 
 

1.  “Severely Impaired” in Decision Making. 
2.  “Yes” for Memory Problem, and Decision Making is “Moderately 

 Impaired” or “Severely Impaired." 
3.  “Yes” for Memory Problem, and Making Self Understood is 

 “Sometimes Understood” or “Rarely/Never Understood.” 
 

, LOCD indicates the Appellant’s memory was OK, that 
no deficits were noted, and that the Appellant could make herself understood.  The 
Appellant’s attorney does not contest  findings in this regard. 
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Having scored an insufficient number of points, I conclude the Appellant has not met the 
nursing facility level of care criteria under Door 2. 
 

Door 3 
Physician Involvement 

 
The Level of Care (LOC) tool indicates that to qualify under Door 3 the Appellant must: 
 

…[M]eet either of the following to qualify: 
 

1. At least one Physician Visit exam AND at least four Physician 
Order changes in the last 14 days, OR 
 

2. At least two Physician Visit exams AND at least two Physician 
Order changes in the last 14 days. 

 
According to , LOCD, the Appellant had no physician visits 
or physician order changes within the 14 days preceding the assessment.  The Appellant’s 
attorney provided no evidence this finding is incorrect.  Accordingly, the Appellant does not 
qualify for the nursing facility level of care under Door 3. 
 

Door 4 
Treatments and Conditions 

 
The LOC tool indicates that in order to qualify under Door 4 the Appellant must receive, 
within 14 days of the assessment date, any of the following health treatments or 
demonstrated any of the following health conditions: 
 

A.  Stage 3-4 pressure sores 
B.  Intravenous or parenteral feedings 
C.  Intravenous medications 
D.  End-stage care 
E.  Daily tracheostomy care, daily respiratory care, daily 

suctioning 
F.  Pneumonia within the last 14 days 
G.  Daily oxygen therapy 
H.  Daily insulin with two order changes in last 14 days 
I.   Peritoneal or hemodialysis 

 
According to , the Appellant suffers from none of the above-listed health 
conditions.  The Appellant’s attorney provided no evidence the findings of  
were inaccurate in this regard.  Therefore, the Appellant does not qualify for the nursing 
facility level of care under Door 4. 
 

Door 5  
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admitted to programs requiring the Nursing Facility Level of Care definition. 
An applicant need trigger only one element to be considered for an 
exception.  
 
Frailty  

 
The applicant has a significant level of frailty as demonstrated by at least one 
of the following categories:  
 
• Applicant performs late loss ADLs (bed mobility, toileting, transferring, 

and eating) independently but requires an unreasonable amount of time; 
(emphasis supplied by ALJ) 

• Applicant's performance is impacted by consistent shortness of breath, 
pain, or debilitating weakness during any activity; (emphasis supplied by 
ALJ) 

• Applicant has experienced at least two falls in the home in the past 
month; 

• Applicant continues to have difficulties managing medications despite the 
receipt of medication set-up services; 

• Applicant exhibits evidence of poor nutrition, such as continued weight 
loss, despite the receipt of meal preparation services; 

• Applicant meets criteria for Door 3 when emergency room visits for clearly 
unstable conditions are considered  

 
Behaviors  

 
The applicant has at least a one month history of any of the following 
behaviors, and has exhibited two or more of any these behaviors in the last 
seven days, either singly or in combination (emphasis supplied by ALJ):  
 
• Wandering; 
• Verbal or physical abuse; (emphasis supplied by ALJ) 
• Socially inappropriate behavior; 
• Resists care (emphasis supplied by ALJ) 
 
Treatments  
 
The applicant has demonstrated a need for complex treatments or care.  
 

Michigan Medicaid Nursing Facility Level of Care Determination  
11/01/04 Nursing Facility Level of Care Exception Process; Page 1 of 1  

 
 
 
Because the Department failed to produce  at the , hearing, I 
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was unable to ascertain how and/or why the Department concluded the Appellant was 
ineligible under the exception process.  The failure by the Department to produce a witness 
on this issue also effectively deprived the Appellant of an opportunity to meaningfully cross-
examination the Department as to how it arrived at its conclusions. 
 
By contrast, the Appellant produced several witnesses, including  
her primary care physician, and others who testified regarding the Appellant’s overall 
physical status, which existed both at the time of the , LOCD, and for at 
least 2-3 months prior to that time. 
 

 testified by affidavit, and live, that the Appellant is consistently impacted by 
shortness of breath during any activity, and that, for all practical purposes, cannot walk 
more than a few steps before having to rest.  His records consistently note her lungs reveal 
marked diminished air exchange.   testified the Appellant must use a wheelchair 
for all significant transfers that require ambulating even minor distances, and, due to 
progressive weakness, spinal and breathing problems, is not self-sufficient while using a 
wheelchair.   
 
Other witnesses credibly testified it takes the Appellant between 5 and 10 minutes to 
ambulate from her bed to her bathroom.   testified it took the Appellant 1 
minute 30 seconds to ambulate between her bed and the bathroom located only a few feet 
away.   
 
In my opinion, 1 minute 30 seconds to ambulate 20-30 feet is an “unreasonable” amount of 
time to transfer from a bed to a bathroom located within the same confined space. 
 

 medical documentation corroborates his affidavit and the sworn testimony of 
other witnesses, and supports an overall conclusion that the Appellant not only suffers from 
frailty, but also shows a tendency toward resisting care, and engaging in verbally abusive 
behavior. 
 

 medical records, as well as  progress notes, clearly 
reflect the Appellant has a tendency to resist care, one of the above-cited criteria.  It is also 
documented that, on at least one occasion, the Appellant “lashed out” at her nephew and 
was heard yelling at him.  Other progress notes indicate the Appellant refused to use her 
inhaler unless it was in her hands at all times.  In my opinion, this behavior evidences a 
tendency toward resisting care.  (Exhibit 1-Tab 5 of Certified Record; Progress Notes).   
 
As the above-described documentation was part of the record before , I 
may reasonably infer it existed at the time of the exception determination process, and was 
available for review by the Department.  Yet, it was either overlooked, or considered but 
given no weight.  In my opinion, this oversight, or inconsideration of such evidence, gives 
rise to a conclusion that the Department did not carefully consider all available evidence 
when deciding the Appellant was ineligible under the exception process.   
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The Department produced neither  nor any other witness, either by telephone or 
live, to be cross-examined regarding evidence it relied upon in upholding the denial of 
eligibility under the exception process.  The Department’s attorney referenced a witness 
was available by telephone, but could not articulate when the witness would be available to 
testify.   
 
At one point during the hearing, the Department’s attorney asked the Administrative Law 
Judge if she should contact the witness.  The Administrative Law Judge chose to continue 
the testimony of the witness who was already testifying.  The Department’s attorney never 
raised the issue of the Department’s witness after that point. 
 
Under Federal law, it is the role of the Administrative Law Judge to provide litigants with the 
opportunity for a fair, impartial, and unbiased hearing.  It is not the role of the Administrative 
Law Judge to assist either party in the presentation of proofs, or to remind either party if 
and/or when they have neglected to produce any particular witness. 
 
Because the Appellant produced significant evidence challenging and refuting the 
Department’s conclusions of ineligibility, I conclude the Appellant has met her burden of 
establishing eligibility for Medicaid-funded nursing facility coverage under the exception 
process, specifically, frailty and behaviors. 
 
DECISION AND ORDER 
 
Based on the above findings of fact and conclusions of law, I decide the Department’s 
determination that the Appellant does not require the nursing facility level of care under the 
exception process is erroneous, in violation of clearly articulated policy.  
 
IT IS THEREFORE ORDERED that: 
 

With regard to Issue #1, the Department’s decision is REVERSED. 
 
With regard to Issue #2, the Department’s decision is REVERSED. 

 
 

                                                                      
Stephen B. Goldstein 

Administrative Law Judge 
for Janet Olszewski, Director 

Michigan Department of Community Health 
 
 
 
 
 

 














