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STATE OF MICHIGAN  
STATE OFFICE OF ADMINISTRATIVE HEARINGS & RULES 

FOR THE DEPARTMENT OF HUMAN SERVICES 
P.O. Box 30763, Lansing, MI 48909 

(877) 833-0870; Fax: (517) 334-9505 
 

IN THE MATTER OF:           
SOAHR Docket No. 2007-169 REHD 

DHS Req. No: 2007-00023 
 

 
   Claimant 
 
                                                                   / 
 
 
ADMINISTRATIVE LAW JUDGE:  Marya A. Nelson-Davis 
 

 
REHEARING DECISION 

 
This matter is before the undersigned Administrative Law Judge pursuant to MCL 400.9; 
MCL 400.37; and MAC R 400.919 upon an Order of Rehearing granted on June 13, 
2008. Claimant was represented by   Claimant 
failed to appear at the hearing.   
 
ISSUE 

Did the department properly determine that Claimant did not meet the disability 
standard for Medical Assistance based on disability (MA-P)?
 
 
FINDINGS OF FACTS 
 
This Administrative Law Judge, based upon the competent, material and substantial 
evidence on the whole record, finds as material fact: 
 

1. On September 26, 2006, Administrative Law Judge (ALJ) Michael S. Silver 
issued a Decision and Order in which the ALJ upheld the Department of 
Human Services’ (DHS) denial of the Claimant’s July 25, 2005, application for 
MA-P and Retro MA-P benefits.   

2. On October 30, 2006, the State Office of Administrative Hearings and Rules 
(SOAHR) for the Department of Human Services received a Request for 
Rehearing/Reconsideration submitted on behalf of the Claimant by . 
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3. Claimant was denied Federal Supplemental Security Income (SSI) benefits by 
the Social Security Administration (SSA).  (ALJ I) 

4. Findings of Fact 1-22 from the Hearing Decision, issued on September 26, 
2006, are incorporated by reference.  

CONCLUSIONS OF LAW 
 
The Medical Assistance (MA) program is established by Title XIX of the Social Security 
Act and is implemented by Title 42 of the Code of Federal Regulations (CFR).  The 
Family Independence Agency (FIA or agency) administers the MA program pursuant to 
MCL 400.10, et seq., and MCL 4000.105; MSA 16.490 (15). Agency policies are found 
in the Program Administrative Manual (PAM), the Program Eligibility Manual (PEM), and 
the Program Reference Manual (PRM).   
 
Pursuant to Federal Rule 42 CFR 435.50, the Family Independence Agency uses the 
federal Supplemental Security Income (SSI) policy in determining eligibility for disability 
under the Medical Assistance program.  Under SSI, disability is defined as: 
 
 

…the inability to do any substantial gainful activity by reason 
of any medically determinable physical or mental impairment 
which can be expected to result in death or which has lasted 
or can be expected to last for a continuous period of not less 
than 12 months… 

  20 CFR 416.905 
 

The person claiming a physical or mental disability has the burden to establish it 
through the use of competent medical evidence from qualified medical sources such as 
his or her medical history, clinical/laboratory findings, diagnosis/prescribed treatment, 
prognosis for a recovery and/or medical assessment of ability to do work-related 
activities or ability to reason and to make appropriate mental adjustments, if a mental 
disability is being alleged, 20 CFR 416.913.  An individual’s subjective pain complaints 
are not, in and of themselves, sufficient to establish disability.  20 CFR 416.908 and 20 
CFR 416.929.  By the same token, a conclusory statement by a physician or mental 
health professional that an individual is disabled or blind is not sufficient without 
supporting medical evidence to establish disability. 20 CFR 416.929. 
 
A set order is used to determine disability.  Current work activity, severity of 
impairments, residual functional capacity, past work, age, or education and work 
experience is reviewed.  If there is a finding that an individual is disabled or not disabled 
at any point in the review, there will be no further evaluation.  20 CFR 416.920. 
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If an individual is working and the work is substantial gainful activity, the individual is not 
disabled regardless of the medical condition, education and work experience.  20 CFR 
416.920 (c). 
 
If the impairment or combination of impairments does not significantly limit physical or 
mental ability to do basic work activities, it is not a severe impairment(s) and disability 
does not exist.  Age, education and work experience will not be considered. 20 CFR 
416.920. 
 
Statements about pain or other symptoms do not alone establish disability.  There must 
be medical signs and laboratory findings, which demonstrate a medical impairment…20 
CFR 416.929 (a). 
 

…Medical reports should include –  
(1) Medical history. 
(2) Clinical findings (such as the results of physical or 

mental status examinations); 
(3) Laboratory findings (such as blood pressure, X-rays); 
(4) Diagnosis (statement of disease or injury based on its 

signs and symptoms)…20 CFR 416.913(b). 
 
In determining disability under the law, the ability to work is measured.  An individual’s 
functional capacity for doing basic work activities is evaluated.  If an individual has the 
ability to perform basic work activities without significant limitations, he or she is not 
considered disabled.  20 CFR 416.994(b)(1)(iv). 
 
Basic work activities are the abilities and aptitude necessary to do most jobs.  Examples 
of these include –  

(1) Physical functions such as walking, standing, sitting, 
lifting, pushing, reaching, carrying, or handling;  

(2) Capacities for seeing, hearing, and speaking; 
(3) Understanding, carrying out, and remembering simple 

instructions;  
(4) Use of judgment; 
(5) Responding appropriately to supervision, co-workers 

and usual work situations; and  
(6) Dealing with changes in a routine work setting.  

20CFR 416.921 (b). 
 
The Residual Functional Capacity (RFC) is what an individual can do despite limitations.  
All impairments will be considered in addition to ability to meet certain demands of jobs 
in the national economy.  Physical demands, mental demands, sensory requirements 
and other functions will be evaluated…20 CFR 416.945 (a). 
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To determine the physical demands (exertional requirements) of work in the national 
economy, we classify jobs as sedentary, light, medium, and heavy.  These terms have 
the same meaning as they have in the Dictionary of Occupational Titles, published by 
the Department of Labor…20 CFR 416.967.  
 
Sedentary work.  Sedentary work involves lifting no more than 10 pounds at a time and 
occasionally lifting or carrying articles like docket files, ledgers, and small tools.  
Although a sedentary job is defined as one which involves sitting, a certain amount of 
walking and standing is often necessary in carrying out job duties.  Jobs are sedentary if 
walking and standing are required occasionally and other sedentary criteria are met.  20 
CFR 416.967 (a). 
 
Light work.  Light work involves lifting no more than 20 pounds at a time with frequent 
lifting or carrying of objects weighing up to 10 pounds.  Even though the weight lifted 
may be very little, a job is in this category when it requires a good deal of walking or 
standing, or when it involves sitting most of the time with some pushing and pulling of 
arm or leg controls…20 CCR 416.9677 (b). 
 
Medical findings must allow a determination of (1) the nature and limiting effects of your 
impairment(s) for any period in question; (2) the probable duration of the impairment; 
and (3) the residual functional capacity to do work-related physical and mental activities.  
20 CFR 416.913(d). 
 
Medical evidence may contain medical opinions.  Medical opinions are statements from 
physicians and psychologists or other acceptable medical sources that reflects 
judgments about the nature and severity of the impairment(s), including your symptoms, 
diagnosis and prognosis, what an individual can do despite impairment(s), and the 
physical or mental restrictions. 20 CFR 416.927 (a)(2). 
 
All of the evidence relevant to the claim, including medical opinions, is reviewed and 
findings are made. 20 CFR 416.927 (c). 
 
A statement by a medical source finding that an individual is “disabled” or “unable to 
work” does not mean that disability exists for the purposes of the program.  20 CFR 
416.927 (e). 
 
If an individual fails to follow prescribed treatment which would be expected to restore 
their ability to engage in substantial gainful activity without good cause, there will not be 
a finding of disability… 20 CFR 416.994 (b)(4)(iv). 
 
The Administrative Law Judge is responsible for making the determination or decision 
about whether the statutory definition of disability is met.  The administrative Law Judge 
reviews all medical findings and other evidence that support a medical source’s 
statement of disability… 20 CFR 416.927 (e). 
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When determining disability, the federal regulations require that several considerations 
be analyzed in sequential order.  If disability can be ruled out at any step, analysis of the 
next step is not required.  These steps are: 

1. Does the client perform Substantial Gainful Activity 
(SGA)?  If yes, the client is ineligible for MA.  If no, the 
analysis continues to Step 2.  20 CFR 416.920 (b). 

2. Does the client have a sever impairment that has 
lasted or is expected to last 12 months or more or 
result in death?  If no, the client is ineligible for MA.  If 
yes, the analysis continues to Step 3.  20 CFR 
416.920 (c). 

3. Does the impairment appear on a special listing of 
impairments or are the client’s symptoms, signs, and 
laboratory findings at least equivalent in severity to 
the set of medical findings specified for the listed 
impairment?  If no, the analysis continues to Step 4.  
If yes, MA is approved.  20 CFR 416.290 (d).   

4. Can the client do the former work that he/she 
performed within the last 15 years?  If yes, the client 
is ineligible for MA.  If no, the analysis continues to 
Step 5. 20 CFR 416.920 (e). 

5. Does the client have the Residual Functional Capacity 
(RFC) to perform other work according to the 
guidelines set forth at 20 CFR 404, Subpart P, 
Appendix 2, §§ 200.00-204.00? If yes, the analysis 
ends and the client is ineligible for MA.  If no, MA is 
approved.  20 CFR 416.920 (f). 

 
The ALJ in his September 2006, hearing decision did not address Claimant’s 
employment status. The information provided on Claimant’s FIA-49-F and in Finding of 
Fact 20 indicates that at the time of the May 2006 hearing the Claimant was working 16 
to 20 hours per week at  per hour as a direct care worker.  From December 2004 
to January 2005, Claimant was employed as a waitress. Based on the evidence on the 
record, Claimant is not ineligible for disability at Step 1, because she was not earning 
enough income to be considered substantially gainfully employed at the time of her 
application and during the period under review.  Therefore, Claimant’s disability will be 
considered at Step 2. 
 
On July 25, 2005, the Claimant applied for MA-P, Retro MA-P, and SDA.  On August 
22, 2005, the Medical Review Team (MRT) reviewed the Claimant’s application and 
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On February 9, 2005, Claimant was admitted to  
because of increasing dyspnea on the day of admission.  Admitting 
diagnosis was asthmaticus.  Claimant had a previous history of asthma, 
previous hospitalization/intubations, and had a history of a  a day 
heroin habit.  Upon physical examination, patient was in distress.  Lab 
reports indicated a leukocytosis of 10,600 and normal hemoglobin.  BUN, 
creatinine, and electrolytes were normal with minimal hypokalemia.   
Claimant was agitated and combative, requiring restraints.  Claimant was 
placed on intravenous corticosteroids and aerosolized bronchodilators.  
She was given intravenous  and  because of elevated 
blood pressure, and a consult was requested.  Claimant left the hospital 
against medical advice on February 12, 2005.  Final diagnosis was acute 
exacerbation of asthma, acute drug withdrawal, and chronic substance 
abuse.  Claimant’s condition upon discharge was improved.   (Exhibit 1, 
pp. 45 & 46) 

 
On April 28, 2005, Claimant was admitted to  
under the care of .  Claimant complained of having difficulty 
breathing, and that she is a heroin addict and last used on April 27, 2005.  
In addition, she had a history of using cocaine and other drug abuse.  She 
became hyoptensic and was sent to the ICU.  Claimant’s history and 
physical examination revealed wheezing, lung lesions probably septic 
emboli, septic shock, asthma, anemia, and IV drug abuse.  (Exhibit 1, p. 
53) 
 
On April 28, 2005, Consultation of patient was administered by   
The impressions  drew were as follows:  Claimant had acute 
opiate withdrawal; hypotension/tachycardia, rule out sepsis versus 
dehydration versus withdrawal versus other; bilateral pulmonary emboli; 
bilateral multiple septic emboli within the lungs;     dehydration; anemia, 
rule out GI bleed versus other; history of asthma; and history of lung 
abscess. The plan for Claimant was as follows: IV fluid therapy;  Empiric 
antibiotic therapy; no beta blockers; urine toxicity screen; a hold on all 
sedatives until blood pressure is stable; Cardiology consult  for echo to 
rule out vegetations of the heart; and further recommendations were to be 
made following the lab results.   dictates in the 
discharge summary that the Claimant went in complaining of shortness of 
breath, a history of cocaine abuse, endocarditis, asthma, and hepatitis C.  
She had bilateral wheezing and systolic ejection murmur.  Claimant was 
treated for endocarditis with septic emboli to the lung, transferred for 
blood, and developed worsening respiratory distress which lead to her 
being placed on a ventilator.  The decision was made to do an EGD when 
the Claimant was stable.  The hospital continued a course of IV antibiotics 
and fluids.  Her diagnosis was diluresed for volume overload.  It was 
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On May 5, 2005, the Claimant was examined by   
The Medical Examination report was filled on May 5  as well.  Claimant 
was given a current diagnosis of Endocarditis.  All examination areas were 
normal except for respiratory as well as cardiovascular.  The doctor’s 
physical impressions of the Claimant were stable.  Physical limitations 
were listed, and the Claimant was to never perform any lifting or carrying, 
and could stand and/or walk less than 2 hours in an 8-hour work day.  
Assisted devices are not medically required, and no extremity impairments 
were indicated.  Medical findings indicated that Claimant will need long 
term antibiotics, and that it is likely that she will have continued problems 
secondary to her heart disease. 

 
On May 6, 2005, another portable chest, single view test was run at the 
order of .  Same method was performed.  The study revealed 
bibasilar infiltrative changes and effusions, and pulmonary vascular 
congestion.  When compared with the previous examinations, no interval 
changes were noted.  Findings may have been compatible with congestive 
heart failure; however, the possibility of inflammatory disease of the chest 
was a diagnostic possibility.  (Exhibit 1, p. 75) 
 
On May 7, 2005,  (with the assistance of ) of 
the radiology department performed a right upper extremity venous 
ultrasound and right upper extremity PICC line placement using micro 
puncture access techniques.   The procedure was performed at patient’s 
bedside.  The area in the right upper extremity was scanned with real-time 
ultrasound.  An appropriate brachial vein was identified.  The vein was 
acceded and a PICC line was inserted and advanced to approximately 44 
cm.  The position was reviewed on the f/u chest x-ray.  The tipped lied 
within the right atrium, and the catheter was retracted to approximately 42 
cm.  Normal blood return was documented.  Both ports were flushed with 
saline, and Claimant remained stable throughout the procedure.  (Exhibit 
1, pp. 73 & 74) 

 
On May 11, 2005, Claimant was again examined for shortness of breath 
by   Chest was examined at bedside using the 
mobile x-ray machine and compared to prior studies (the last dated 
5/06/05).  The right PICC line remained in place; however, there was still 
some cardiomegaly.  Claimant had a worsened cardiopulmonary status.    
(Exhibit 1, p. 72) 
 
On May 11, 2005, Claimant had an abdominal ultrasound performed by 

 with no prior study done for comparison.  The findings were 
suggestive of acalculus cholecystitis. There were minimal perihepatic 
ascites and nonvisualization of the pancreas.  (Exhibit 1, pp. 63-65) 
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On May 12, 2005, the Claimant was seen by  at the 
request of .  She was being seen for cardiac evaluation 
because of her tricuspid valve endocarditis.  This doctor stated that 
Claimant was sedated, but that her hospital work-ups demonstrated 
evidence of tri-cuspid valve vegetations.  Claimant was a known heroin 
addict and had been using cocaine, marijuana, and other drugs.  She was 
treated, became hypertensive, and was sent to the ICU and responded to 
therapy.  On May 11, she developed acute respiratory distress with 
tachycardia.  Claimant was intubated and sent back to the ICU.  There 
was evidence of septic embolization on the chest x-ray, with pneumonia 
and heart failure apparent. Claimant was on a ventilator at the time of this 
consultation.  The impressions at this time were as follows:  infectious 
endocarditis of the tricuspid valve, probable congestive heart failure, 
pneumonia (secondary to septic emboli), ventilator-dependent respiratory 
failure (secondary to pneumonia), septic shock, polysubstance abuse, 
coagulopathy, and hepatitis C.  The Recommendations at this time were:  

 current therapy; a re-check echocardiogram to assess for 
changes in right and left ventricular function as well as valvular status; a 
transesophageal echocardiography at some point in the future; probable 
left heart catheterization to assess Claimant’s coronary anatomy; and 
possible surgical evaluation will need to be considered.  (Exhibit 1, pp. 69-
71) 

 
On May 12, 2005, Claimant had several tests run by , 

.  A port chest single view was run at 3:12pm, another again at 
5:42pm, and a port abdomen single view at 5:42.  The first test was 
compared to the previous portable chest dated 5/11/05.  The right PICC 
line remained unchanged.  There was no significant interval change, the 
test indicated congestive heart failure, and a right PICC line was identified.  
The chest was re-examined at 5:42, and the doctor noted interval 
placement of an endotracheal tube and nasofastrtic tube.  The doctor also 
indicated that congestive heart failure was worsening.  The abdomen 
exam was run at 5:42, which examined the nasogastric tube.  It was noted 
that there was an unremarkable bowel gas pattern w/ no evidence of 
obstruction.  The osseous anatomy appeared to be within normal limits.  
(Exhibit 1, pp. 65 & 66) 

 
On May 12, 2005, the Claimant also had a C.T. of the brain and the thorax 
due to the septic emboli and pneumonia clinical indications.  The brain CT 
revealed no evidence of acute hemorrhage, and it was essentially an 
unremarkable un-enhanced and enhanced CT scan of the brain.  The 
thorax CT scan revealed interval development of pleural effusions, 
consolidates and infiltrates involving all segments of the lungs. There was 
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July 23, 2006.   also indicated that Claimant was 
diagnosed with tricuspid valve endocarditis in April of 2005.  Current 
diagnosis indicated asthma, Bell’s Palsy, Tricuspid valve endocarditis, and 
congestive heart failure.  All examination areas were normal with the 
exception of respiratory and cardiovascular.   clinical 
impression of Claimant was that she was stable.  This doctor was of the 
opinion that Claimant should never do any lifting or carrying of any kind; 
she should stand/walk less than 2 hours in an 8-hour work day; and she 
would be able to sit for 6 hours out of an 8-hour work day with full 
hand/arm/feet/leg usage in both hands and feet for repetitive actions.  
(Exhibits E1-E2) 

 
Controlling weight may not be given to treating source’s medical opinion unless the 
opinion is well supported by medically acceptable clinical and laboratory diagnostic 
techniques. (SSR 96-2p: Policy Interpretation Ruling, #3).  Even if a treating source’s 
medical opinion is well-supported, controlling weight may not be given to the opinion 
unless it also is ‘”not inconsistent” with the other substantial evidence in the case 
record. (SSR-96-2p: Policy Interpretation Ruling, #4).  20 CFR 416.927(d)(2)  defines a 
“treatment relationship” as follows:  

2) Treatment relationship. Generally, we give more weight to 
opinions from your treating sources, since these sources are 
likely to be the medical professionals most able to provide a 
detailed, longitudinal picture of your medical impairment(s) 
and may bring a unique perspective to the medical evidence 
that cannot be obtained from the objective medical findings 
alone or from reports of individual examinations, such as 
consultative examinations or brief hospitalizations. If we find 
that a treating source's opinion on the issue(s) of the nature 
and severity of your impairment(s) is well supported by 
medically acceptable clinical and laboratory diagnostic 
techniques and is not inconsistent with the other substantial 
evidence in your case record, we will give it controlling 
weight. When we do not give the treating source's opinion 
controlling weight, we apply the factors listed in paragraphs 
(d)(2)(i) and (d)(2)(ii) of this section, as well as the factors in 
paragraphs (d)(3) through (d)(6) of this section in 
determining the weight to give the opinion. We will always 
give good reasons in our notice of determination or decision 
for the weight we give your treating source's opinion 
(emphasis added). 

(i) Length of the treatment relationship and the frequency of 
examination. Generally, the longer a treating source has 
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treated you and the more times you have been seen by a 
treating source, the more weight we will give to the source's 
medical opinion. When the treating source has seen you a 
number of times and long enough to have obtained a 
longitudinal picture of your impairment, we will give the 
source's opinion more weight than we would give it if it were 
from a non-treating source. 

(ii) Nature and extent of the treatment relationship. 
Generally, the more knowledge a treating source has about 
your impairment(s) the more weight we will give to the 
source's medical opinion. We will look at the treatment the 
source has provided and at the kinds and extent of 
examinations and testing the source has performed or 
ordered from specialists and independent laboratories. For 
example, if your ophthalmologist notices that you have 
complained of neck pain during your eye examinations, we 
will consider his or her opinion with respect to your neck 
pain, but we will give it less weight than that of another 
physician who has treated you for the neck pain. When the 
treating source has reasonable knowledge of your 
impairment(s), we will give the source's opinion more weight 
than we would give it if it were from a non-treating source.   

(3) Supportability. The more a medical source presents 
relevant evidence to support an opinion, particularly medical 
signs and laboratory findings, the more weight we will give 
that opinion. The better an explanation a source provides for 
an opinion, the more weight we will give that opinion. 
Furthermore, because non-examining sources have no 
examining or treating relationship with you, the weight we 
will give their opinions will depend on the degree to which 
they provide supporting explanations for their opinions. We 
will evaluate the degree to which these opinions consider all 
of the pertinent evidence in your claim, including opinions of 
treating and other examining sources. 

(4) Consistency. Generally, the more consistent an opinion is 
with the record as a whole, the more weight we will give to 
that opinion. 

(5) Specialization. We generally give more weight to the 
opinion of a specialist about medical issues related to his or 
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her area of specialty than to the opinion of a source who is 
not a specialist. 

(6) Other factors. When we consider how much weight to 
give to a medical opinion, we will also consider any factors 
you or others bring to our attention, or of which we are 
aware, which tend to support or contradict the opinion. For 
example, the amount of understanding of our disability 
programs and their evidentiary requirements that an 
acceptable  medical source has, regardless of the source of 
that understanding, and the extent to which an acceptable 
medical source is familiar with the other information in your 
case record  

 
Claimant alleges the following impairments:   Endocarditis with septic pulmonary emboli, 
and she has a history of substance abuse.  Step 2 is a de minimus standard. The 
medical evidence in this case establishes that Claimant had a severe physical 
impairment that could arguably affect her ability to perform basic work activities.  
Therefore, the analysis will continue at Step 3. 
 
The objective medical evidence fails to establish that Claimant had a severe impairment 
which met or equaled any listing found at 20 CFR, Part 404, Subpart P, Appendix 1.  
Therefore, the analysis continues to step 4. 
 
Appellant reported past relevant work as a waitress.  (Exhibit 1, p. 129)  This ALJ 
agrees with the previous ALJ’s determination that Appellant’s physical impairment 
prevented her from the prolonged walking and standing that a job as a waitress 
requires.  Therefore, the analysis continues to the last step of the sequential evaluation.    
 
This ALJ agrees that the objective medical evidence fails to establish that Claimant was 
precluded from doing at least sedentary work for the period relevant to this matter.  As 
stated above, sedentary work involves lifting no more than 10 pounds at a time and 
occasionally lifting or carrying articles like docket files, ledgers, and small tools. A 
sedentary job is defined as one which involves sitting, mainly.  20 CFR 416.967(a).  The 
laboratory data and x-ray findings do not support a finding that Claimant was unable or 
expected to be unable to do sedentary work for a continuous period of at least one year.  
According to the most recent Medical Examination Report completed by Claimant’s OB-
GYN in August 2006, Claimant’s physical limitations were due to her shortness of 
breath and tiring easily.  However, the OB-GYN indicated on the Medical Examination 
Report that Claimant’s condition was stable, and Claimant was able to use both 
hands/arms for simple grasping, reaching, pushing/pulling and fine manipulation; and 
she could use her feet/legs for operating foot/leg controls. Claimant’s physical 
examination was normal except for her respiratory and cardiovascular exam.  It was 
recommended that Claimant undergo a tricuspid valve replacement at some point in the 








