STATE OF MICHIGAN
EMPLOYMENT RELATIONSCOMMISSON
LABOR RELATIONSDIVISION
In the Matter of:

SOUTH HAVEN PUBLIC SCHOOLS,
Respondent-Public Employer,

-and-

TEAMSTERSLOCAL 214,
Charging Party in Case Nos. C02 L-260 & C03 D-088

-and-

SOUTH HAVEN BUS DRIVERS ASSOCIATION
Petitioner in Case No. RO3 A-019

APPEARANCES:

Ronald R. Ward, Esq., for the Public Employer

Pinsky, Smith, Fayette & Hulswit, LLP, by Michael L. Fayette, Esq., for Teamsters Local 214
AmeliaPaul for the South Haven Bus Drivers Association

DECISION AND ORDER

On December 23, 2003, Administrative Law Judge David M. Peltz issued his Decision and Recommended Order in
the above matter finding that Respondent has not engaged in and was not engaging in certain unfair labor practices, and
recommending that the Commission dismiss the charges and complaint as being without merit.

The Decision and Recommended Order of the Administrative Law Judge was served on theinterested partiesin
accord with Section 16 of the Act.

The parties have had an opportunity to review the Decision and Recommended Order for aperiod of at least 20
days from the date of service and no exceptions have been filed by any of the parties.

ORDER

Pursuant to Section 16 of the Act, the Commission adopts the recommended order of the Administrative Law
Judge asitsfinal order.

MICHIGAN EMPLOYMENT RELATIONS COMMISSION

Nora Lynch, Commission Chairman

Harry Bishop, Commission Member

Maris Stella Swift, Commission Member
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DECISION AND RECOMMENDED ORDER
OF ADMINISTRATIVE LAW JUDGE

Pursuant to Sections 10 and 16 of the Public Employment Relations Act (PERA), 1965 PA 379, as
amended, MCL 423.210 and 423.216, these caseswere heard a L ansing, Michigan on May 2, 2003 and
June 19, 2003, before David M. Peltz, Administrative Law Judge for the Michigan Employment Relaions
Commisson. Based upon the entire record, including the transcripts of hearing and briefs filed by the
parties on or before August 27, 2003, | make the following findings of fact, conclusons of law and
recommended order.

The Unfair Labor Practice Charges and Petition:

Teamdters Loca 214 is the collective bargaining representative for a unit of bus drivers and bus
aides employed by the South Haven Public Schools.  In Case No. C02 L-260, filed on December 6,
2002, and clarified on March 19, 2003, Teamsters Local 214 (hereinafter Charging Party) aleged that the



school didrict violated PERA by failing to collect union dues in accordance with the parties collective
bargaining agreement, which was scheduled to expire on July 1, 2003.

On January 31, 2003, the South Haven Bus Drivers Association filed apetition seeking certification
as bargaining representative of the school ditrict’ sbusdriversand busaides. Shortly thereefter, in aletter
to the Michigan Employment Relations Commission dated February 20, 2003, Charging Party requested
that the representation petition be blocked until resolution of its unfair labor practice charge in Case No.
C02 L-260. Charging Party filed aforma motion to block the representation eection on March 19, 2003.

On April 4, 2003, the Director of the Bureau of Employment Relaions notified the parties by |etter
that the unfair |abor practice charge and petition for e ection would be consolidated, and that the petition for
representation eection would be held in abeyance “ until it canbe determined whether the blocking request
has merit.” An evidentiary hearing was scheduled on the matter for May 2, 2003.

OnApril 21, 2003, TeamstersLocal 214 filed itschargein Case No. CO3 D-088, assarting thet the
South Haven Public Schools violated Section 10(1)(@), (b) and (c) of PERA by treating the Union’s chief
geward, Robin Perry, differently than it did Linda Olsen, an active supporter of the South Haven Bus
Drivers Association.  Specificdly, the charge dleged that the Employer unlawfully discriminated against
Perry by:

1. Disciplining Robin Perry for action Supervisor Jackie Washegesic has refused to
discipline LindaOlsen [Sc]

2. Usingadrained and contorted reading of awork rule againg fasifying work recordsin
order to judtify atwo-day suspension of Robin Perry.

The actions by Supervisor Jackie Washegesic are for the purpose of assgting in the
initiation and creetion of and to dominate the South Haven Bus Driver's Association, as
well asto discriminatein regard to higher [ Sic], terms or conditions of employment in order
to encourage membership in the South Haven Bus Driver’ s Association and to discourage
membership in Teamsters State, County and Municipa Employees Loca No. 214.

In a letter accompanying its April 21, 2003 unfair labor practice charge, Teamsters Locd 214
asserted that the new allegations should also serveto block the dectionin Case No. RO3 A-019. Charging
Party argued that an dection should not be held in thismatter because the actions of the Employer had sent
amessage to employees * about which [abor organization isfavored by their Supervisor.” CaseNo. C03
D-088 was consolidated with the prior charge and petition.

At the sart of the hearing, the parties stipulated that there are no issues in dispute which would
prevent an dectionin Case No. RO3 A-019 other than the blocking charges. On June 19, 2003, during the
second day of hearing in this matter, Teamsters Loca 214 withdrew its charge in Case No. C02 L-260.



Therefore, the only remaining issue is the discipline of the Union's chief steward, Robin Perry, over
attendance issues and for falsfication of records.

Findings of Fact:

Charging Party represents sixteen bus drivers employed by the South Haven Public Schools. In
May of 2002, Robin Perry, abus driver with the school district snce about 1993, began serving as chief
seward for the bargaining unit. Sometime between May and August of 2002, bus driver Amelia Paul
commenced an organizing drive on behdf of the South Haven Bus Drivers Association (SHBDA) saeking to
replace Teamsters Loca 214 asrepresentative of the bargaining unit. Busdriver LindaOlsen wasthe most
voca and visble proponent of the SHBDA organizing drive.

On August 22, 2002, transportation supervisor Jackie Washegesic conducted a“Welcome Back”
mesting for the bus driversin preparation for the upcoming school year. Among thosein attendance at the
meeting were Perry, Olsen, Paul, and union steward Kathleen Cochran. At the conclusion of the meeting,
Washegesictold theassembled drivers, “That' sdl | have,” and beganto exit theroom. Perry and Cochran
testified that as Washegesic waked out, she gazed in the direction of Olsen, who promptly stood up, went
to the front of the room and made a brief speech about the SHBDA's organizing efforts. Perry and
Cochran contend that Ol sen then gpproached themindividudly and requested that they call aUnion meeting
to address the SHBDA' s organization efforts.

Paul’ stestimony with respect to the August 22, 2002, “Welcome Back” meeting differed from that
of Perry and Cochran. Paul testified that following Washegesi¢' s departure from the room, Olsen spoke
individually to severd drivers and asked them to cal a meeting concerning the SHBDA. However, Paul
denied that Olsen made any presentation to the group as awhole on that date.

|. Tardiness|ssue

The collective bargaining agreement between Charging Party and the schoal didtrict providesthat no
employee will be disciplined or discharged without just cause, and that the Employer will “follow the
principlesof progressvediscipline.” The generd administrative rules governing the day-to-day conduct of
the digrict’s drivers are set forth in the Transportation Handbook. With respect to arrival times, the
handbook states, “ Report towork ontime. Thisrequiresyou to comeinto the office 10 minutes before the
run begins. . . . [and conduct] apretrip inspection.”  Drivers are given athree-minute grace period before
they are consdered late for disciplinary purposes.

A. Robin Perry

Therecord establishesthat Robin Perry had ahitory of arriving for work more than three minutes
past her scheduled report time.  Perry admitted at the hearing in this matter that she was late for work a
number of timesduring the 2001- 2002 school year, and shewas given awritten warning for thisconduct on
October 26, 2001. That warning referenced sixteen incidentsin which Perry punched in more than three
minutes late during the fall of 2001. Perry’s attendance problems continued into the 2002- 2003 school



year.

The firg instance during the fal of 2002 in which Perry was late reporting for her morning run
occurred on September 13, 2002, when she punched in fourteen minutes past her scheduled report time.
Theregfter, Perry punched in five minutes late on the morning of September 18, 2002, and seven minutes
past her scheduled report time on September 25, 2002. On September 30, 2002, Washegesic wrote Perry
ashort note concerning each of theseincidentsand warning her to * Please be sureto give yoursdf plenty of
timeto get here”1

On October 22, 2002, Perry failed to report for her morning run. Instead, she caled the office
from her home gpproximately five minutes after her scheduled report time and indicated that she had
overdept. Two dayslater, on October 24, Perry arrived three minutes past her scheduled report time. On
that same date, Washegesic gave Perry awritten reprimand citing the five prior instances that semester in
which Perry had been late for her morning run. The reprimand aso made reference to Perry’ s tardiness
problems during prior school years. Washegesic concluded the letter by warning Perry, “Inappropriate
conduct in the future will result in further disciplinary action.”

Perry was again late for work on the morning of November 13, 2002, when she punched in four
minutes past her report time.  Theresfter, she was three minutes late on December 2 and December 3,
2002, and 21 minutes late on December 13. On January 7, 2003, Washegesi ¢ suspended Robin Perry for
seven daysfor faling to report to work on atimely bassduring thefdl of 2002. Thewritten noticereferred
to the Employer’s progressive discipline policy and cited four prior incidents in which Perry had been
disciplined, including the October 24, 2002, reprimand cited above, aswell asa 1999 written reprimand for
backing into acar a an intersection and averbd reprimand in April of 2001 for failing to conduct apre-trip

inspection.

Perry grieved the sugpension, arguing that shewasbeing treated differently than other drivers. One
of the driversto which Perry compared her attendance record was Linda Olsen.

B. LindaOlsen

LindaOlsen’ sscheduled report time for the 2002- 2003 school year wasinitidly 6:25am., andshe
never arrived more than three minutes late while that timewasin effect. On November 18, 2002, Olsen's
report timewas changed to 6:20 am. to accommodate achangein her route. Following that change, Olsen
punched-in four minutes late on the mornings of November 25, 26 and December 3, and five minuteslate
on December 2 and December 4.

1 The September 30, 2002 note also refers to an incident in which Perry was four minuteslatefor an afternoonrun. Time
cards submitted by the parties appear to indicate that Perry and Olsen each reported late for their afternoon runs on more
than one occasion during the fall of 2002. However, there was virtually no testimony concerning the school district’s
afternoon punch-in procedures, and the parties made no real attempt at hearing or in their briefs to assist the undersigned
in interpreting the time cards with respect to Perry and Olsen’ s afternoon attendance history. Therefore, in determining
whether the Employer treated Perry and Ol sen differently, this decision will focus solely on the morning arrival times of
Perry and Olsen.



On December 13, 2002, Olsen received a memo from Washegesic which gtated, “Since we
adjusted your AM report time you have been continuing to report at the later time on severd dates. Itis
necessary that we maintain regular timesto alow you timefor adequate pretrip inspections. Please correct
this to alow you to be better prepared for your route” Theresfter, Olsen was late one additiond time
during the fal semester, when she arrived three minutes past her scheduled start time on December 19,
2002.

[l. Fdgficaion Issue

On the morning of November 22, 2002, an incident occurred on Robin Perry’s bus in which a
student alegedly stood up and reached acrossan aideto passanote. When Perry completed her run, she
wrote up a student conduct report naming the individua whom she believed had committed the infraction
and submitted it to Washegesic. At that time, Perry wasvisibly upset, and Washeges ¢ was concerned that
shemight have overreacted to theincident. Later that day, Washegesic caled Perry to her officeto discuss
the matter further. Washegesic asked Perry whether she was sure that she wanted to submit the report.
Perry indicated that shefdt the sudent’ sbehavior was“redly, redly bad” and that she wanted the conduct
report to be processed.

A student conduct report can result in discipline of the sudent named therein, including asuspension
of transportation privileges. In order to defend any disciplinary action which might be taken, Washegesic
decided to view a videotape recorded in Perry’s bus during the route. When she reviewed the tape,
however, Washegesi ¢ was unable to find the incident described by Perry in her report. Washegesic cdled
Perry back into her office so that they could view the tape together. After watching the tape severa times
with Washegesic, Perry could not find evidence to corroborate her account of theincident. At the hearing,
Perry admitted that the student she named in the conduct report was not the individual who committed the
infraction which occurred that morning.

On December 2, 2002, Washegesic suspended Perry for two daysfor violating aprovison in the
Transportation Handbook which states that drivers may be disciplined up to and including discharge for
“Fagfying records, whether they are bustrip ingpection sheets, student conduct records, or repair records.”

The written notice of discipline aso referred to the Employer’s progressive discipline policy, and cited
three other incidentsin which Perry had been disciplined: the October 24, 2002, reprimand for tardiness,
the 1999 written reprimand for backing into a car a an intersection, and the 2001 verba reprimand for
faling to conduct a pre-trip ingpection. Perry filed a grievance chalenging the suspension.

There have beentwo prior ingtancesat the schoal district in which busdrivers have been disciplined
for fasfying records. Inoneincident, adriver wasterminated for reporting more runsthan shewasactudly
driving. Another driver wasdisciplined for filling out areport concerning apre-trip ingoection which shedid
not actualy perform, and for failing to report amirror bracket which wasin need of repair.

[11. Settlement of Grievances




On April 13, 2003, Charging Party and the Employer entered into a settlement agreement
concerning both of Robin Perry’ sgrievances. Pursuant to that agreement, Perry’ stwo-day suspension for
the dleged fagfication of astudent conduct report was rescinded, and the seven-day suspension givento
Perry for being late to work was changed to a two-day suspension. The agreement aso required the
Employer to compensate Perry for wages lost due to seven of the nine days of suspension which she
served, and to provide Charging Party with copies of timerecords of busdriversasrequested by the Union.

In exchange, Charging Party agreed to withdraw both grievances with prejudice.

Discusson and Condusions of Law:

Charging Party contends that the South Haven Public Schools violated PERA by targeting Robin
Perry for discipline because of her position as chief seward for the Union, and by treeting her differently
than Linda Olsen, one of the principa proponents of the organizing drive by ariva asociation. The
elements of aprimafacie case of unlawful discrimination under PERA are: (1) employee, union or other
protected concerted activity; (2) employer knowledge of that activity; (3) anti-union animusor hodtility to
the employee’ sexerciseof hisor her protected rights; (4) suspicioustiming or other evidencethat protected
activity was a mativating cause of the dleged discriminatory action. Grandvue Medical Care Facility,
1993 MERC Lab Op 686, 696. If Charging Party succeeds in establishing a prima facie case of
discrimination, the burden then shiftsto the employer to produce credible evidence of alega motive and that
the same action would have taken place even in the absence of the protected conduct. The ultimate burden,
however, remains with the union. See Napoleon Community Schools, 124 Mich App 398 (1983).

After carefully reviewing therecord in thismatter, | concludethat Charging Party hasfailed to prove
that the Employer’s actions were in retdiation for Perry’s activities on behaf of Teamsters Locd 214.
Although anti- union animus may be proven by indirect evidence, mere suspicion or surmisewill not suffice.
Rather, the party making the clam must present substantia evidence from which areasonable inference of
discrimination may be drawvn. MERC v Detroit Symphony Orchestra, 393 Mich 116, 126 (1974);
County of Saginaw, 1990 MERC Lab Op 775, 780 (no exceptions). In the instant case, the only
evidence which Charging Party offered in support of its assertion that the Employer favored the riva
organization was testimony concerning the drivers meeting held a the sart of the 2002-2003 school year.
Both Perry and Cochran testified that as Washeges ¢ concluded the meeting and | eft theroom, shegazed in
the direction of Olsen, who then made apeech to the assembled drivers concerningthe SHBDA. Evenif |
were to credit Perry and Cochran's account of the incident, to infer solely from this testimony that
Washeges ¢ somehow sanctioned Olsen’ s conduct or harbored animustoward Charging Party would beto
engage in speculation and conjecture within the meaning of Detroit Symphony Orchestra, supra, and |
declineto do so here. Nevertheless, | will briefly address each of Charging Party’ sdlegations of disparate
trestment below.

|. Attendance Issue

Thefirg ingance of digoaratetrestment aleged by Charging Party involvesthe suspension of Robin
Perry for issuesrelating to tardiness. As noted, Perry wasinitialy suspended for seven daysfor failing to
report towork by her scheduled punch-intime. Charging Party contendsthat LindaOlsen wasectudly late



for work moretimes and for agreater number of total minutes than Perry over the same period of time, yet
she recaived no warnings from the Employer and had no disciplinary action taken againg her. In making
this argument, however, Charging Party has cd culated the number of times Olsen waslatefor her morning
busrun using agart time of 6:20 am. asof September 11, 2002. Y et, thereisno credible evidenceinthe
record that Olsen’s start time was changed as early as September 11. Washegesic testified credibly that
Olsen’'s gtart time changed from 6:25 to 6:20 beginning on November 18, 2002, and the Employer
submitted documentsinto evidence which corroborate Washegesic' stestimony.2 When Olsen’ stimecards
are andyzed utilizing a start time of 6:25 am. through November 18, 2002, and a gart time of 6:20 am.
each day thereafter, it becomes apparent that her record with respect to tardiness was significantly better
than Robin Perry’s.

The time cards indicate that Perry punched in more than three minutes past her scheduled report
time of 7:05 am. eight timesduring the fall 2002 semester, for atotd of Sixty minuteslate. With respect to
two of those incidents, Perry punched in more than 10 minutes past her report time (14 minutes on
September 13 and 21 minutes on December 13).  In addition, Perry overdept and missed driving her
morning run entirely on themorning of October 22, 2002. During that sametime period, Olsen waslate Sx
timesfor atotd of only twenty-two minutes. The most Olsen was late on any given day was five minutes.
Based on the evidence submitted at hearing, | find no merit to Charging Party’ s contention that Perry was
late “subgtantidly less’ than Olsen.

It isaso amischaracterization of the evidence for Charging Party to contend that Ol sen was never
given any warnings concerning her conduct. Washegesic issued amemo to Olsen on December 13, 2002
which referred to her tardiness problems and ingtructed her to remedy the Situation. Moreover, Charging
Party’ s attempt to compare the Employer’s treetment of Perry with that of Olsen makes no sense given
Perry’ s disciplinary record and prior atendance problems. Unlike Perry, Olsen had no history of chronic
tardiness, nor is there any indication that Olsen had previoudy received any reprimands or suspensons
which might have been afactor under the Employer’ s progressive discipline policy.3

[l. Fddfication of Sudent Conduct Report

| ds0 find no evidence suggesting that the Employer acted unlawfully in suspending Perry for
fasfying astudent conduct report.  Perry concedesthat the report which she submitted to Washegesicon
November 22, 2002, identified the wrong student as the perpetrator of the infraction. Moreover, it is
undisputed that a student who is the subject of such areport could face disciplinary action, including a

2 In attempt to discredit Washegesic's testimony, Charging Party cites in its brief a statement purportedly made by
Kathleen Cochrane at the hearing concerning Olsen’ sreport time. Charging Party writesthat Cochrane testified to have
been “standing by the time card [machine] at 6:23 am. at least amonth earlier than . . . November 18. . . whenLindaOlsan
came in and exclaimed that she was ‘late again.”” According to Charging Party, “If 6:25 were her starting time, Olsen
would not have been ‘late again’ at 6:23 am.” However, Charging Party fails to cite the particular page in the record
where this quote allegedly appears, and | was unable to find that statement, or anything even closely resembling it,
anywhere in the transcript.

3 Theonly evidence in the record pertaining to an attendance issue involving Olsen prior to the fall of 2002 isawritten
warning from Washegesic indicating that Olsen missed a portion of her high school route on February 1, 2002.



suspension of trangportation privileges. Given Perry’s admission, and in light of the possibly serious
ramificationsof filing such areport, the decision to suspend Perry for two days does not gppear indicative of
an intent on the part of Washegesic to discriminate againgt her because of her position as chief stleward.

Charging Rarty contends that the school didtrict’s decison to discipline Perry for this incident
condtituted a “ desperate and unreasonable application of the [itg] rule againgt fasfication. According to
Charging Party, the term “fadfication” requires an intent to deceive, and there was no evidence in this
matter suggesting that Perry willfully made afd se statement. The transportation handbook, however, does
not define fagfication or date that intent is a necessary element of the offense. Nor does the evidence
edtablish that the school didtrict has required afinding of intent or willfulness when goplying this provision.
At the hearing, Washegesic recalled only two prior incidents involving gpplication of the rule againgt
fagfication. With respect to one of thoseincidents, adriver was disciplined, in part, for failing to report a
broken mirror bracket which Washegesic indicated “ she should have known needed repairing.” Thereis
nothing in the record establishing that this unnamed driver was aware of the mechanica problem and
intentiondly failed to report it.

For the reasons et forth above, | recommend that the Commission issue the following order and
direction of dection:

ORDER AND DIRECTION OF ELECTION

It is hereby ordered that the unfair labor practice chargesin Case Nos. C02 L-260 & C03 D-088
are dismissed in ther entireties.

It is further ordered that an eection shal be conducted amongst the employees in the collective
bargaining unit of bus drivers and bus aides employed by the South Haven Public Schools. Theaforesaid
employeesshall vote pursuant to the attached Direction of Election to determinewhether or not they wishto
be represented for purposes of collective bargaining by TeamstersLocd 214, the South Haven Bus Drivers
Associaion, or neither.

MICHIGAN EMPLOYMENT RELATIONS COMMISSION

David M. Pdtz
Adminigrative Law Judge

Dated:



