STATE OF MICHIGAN
EMPLOYMENT RELATIONS COMMISSION
LABOR RELATIONSDIVISION

In the Matter of:

VILLAGE OF LAKE ODESSA,
Respondent-Public Employer,
Case No. C98 1-194
-and-

CHRISTIAN HANSON,
An Individual Charging Party.
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Dickinson Wright PLLC, by Phillip F. Wood, Esg., & Keith J. Brodie, Esg., for Respondent

Patrick J. Devlin, P.C., by Patrick J. Devlin, Esqg., for Charging Party

DECISION AND ORDER

On March 10, 2000, Administrative Law Judge Roy L. Roulhac issued his Decision and
Recommended Order in the above-entitled matter, finding that Respondent has engaged in and was
engaging in certain unfair labor practices, and recommending that it cease and desist and take certain
affirmative action as set forth in the attached Decision and Recommended Order of the Administrative
Law Judge.

The Decision and Recommended Order of the Administrative Law Judge was served on the
interested parties in accord with Section 16 of Act 336 of the Public Acts of 1947, as amended.

The parties have had an opportunity to review this Decision and Recommended Order for a
period of at least 20 days from the date the decision was served on the parties, and no exceptions
have been filed by any of the parties to this proceeding.



ORDER

Pursuant to Section 16 of the Act, the Commission adoptsasitsorder the order recommended
by the Administrative Law Judge.
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DECISION AND RECOMMENDED ORDER
OF
ADMINISTRATIVE LAW JUDGE

Pursuant to Sections 10 and 16 of the Public Employment Relations Act (PERA), 1965 PA 379,
asamended, MCL 423.210, MSA 17.455(10) et seq., thiscasewasheard in Lansing, Michigan on January
20, March 5, April 1, and May 7, 1999, by Administrative Law Judge Roy L. Roulhac for the Michigan
Employment Relations Commission. The proceedings were based upon an unfair labor practice charge
filed by Christian Hanson, anindividual Charging Party, against the Village of L ake Odessaon September
22, 1998. Based upon the record, and briefsfiled by July 15, 1999, | make the following findings of fact
and conclusions of law, and issue arecommended order pursuant to Section 16(b) of PERA:

The Charge:

In his September 15, 1998, charge, Charging Party claims that Respondent violated Sections 10
and 16 of PERA by reprimanding and terminating him because of his efforts to organize and form alabor
organization. The charge also aleged Respondent has achieved a company union. However, Charging
Party presented no evidence or arguments to support the assertion and | consider it to have been
abandoned. Respondent filed an answer denying the allegations on January 20, 1999. At the onset of the
hearing | granted Charging Party’ s motion to sequester witnesses.

Findings of Fact:




Background

The Village of Lake Odessais a smal, rura Michigan community in lonia County. On April 8,
1998, its police department was staffed by Chief John Shaw; Sergeant Bryin Nelson; two full-time patrol
officers, Charging Party Christian Hanson and David Bachman; and two part-time patrol officers,
Matthew Wilson and Jason Kern. According to Chief Shaw, “ part-time officers are generally fresh out of
the academy getting their feet wet and moving on to full-time position.” Except during special events or
new employee training, one full-time officer is assigned to each of three shiftswhich beginat 12 am., 8
am., and 4 p.m.

Hanson was hired by the (LOPD) in December 1995 and was terminated on May 7, 1998. During
his 22 years of his employment, Hanson was disciplined severa times. On May 28, 1996, he received a
three-day suspension for disobeying general orders and sleeping while performing sentry duty. Lessthan
a year later, on April 8, 1997, Hanson received a written reprimand for failling to document, take a
complaint, or report hispursuit of anall-terrain vehicle. In August 1997, hewas given awritten reprimand
for making persona long-distance phone calls. Four months later, in December 1997, Hanson was
suspended for six days for failing to help recover a stolen bicycle and warned he would be subject to
further discipline, up to and including discharge, for futureviolations. Finally, on March 25, 1998, Hanson
received a “written verbal warning” for failing to timely seek warrants on two bad check complaints.

In April 1998, the Lake Odessa Police Department (LOPD) was engaged in training Jason Kern,
anew part-time employee. Generally, trainees receive approximately 40 hours of training while working
side-by-side, hand-in-hand with afull-time officer. However, under certain circumstances, trainees have
been left alone. Officer Hanson testified he was sent out alone toward the end of histraining, and he and
Sergeant Nelson have sent new employees out to learn the streets while they completed paperwork.
Similarly, Officer Bachmantestified that if training officerswere behindin compl eting paperwork, trainees
have been sent out alone to perform property checks and to learn the streets. Sergeant Nelson testified
trainees may be sent out for “short periods of time to do something an officer is capable of doing,” and
has sent them out alone to pick up information.

Prior to the spring of 1998, officers used their discretion in training new officers on police
functions they thought trainees needed to know. In the spring of 1998, Hanson created a three page
training form which included a check list of activitiesto be covered during three phases of training. The
formwasfirst used during Kern’ straining. The LOPD also doesnot have aprescribed policy or procedure
for officers to record their daily log of activities.

Union Activity

During the summer of 1997, Hanson discussed the idea of forming a union with Chief Shaw who,
initially, encouraged unionization. Hanson testified he and Chief Shaw discussed the benefits of having
aunion and Chief Shaw told him: (1) unionization would “keep the police department within the police
department and the Village manager’ s office within the Village manager’ s office”; (2) he wanted to see
his officers get increased wages and more of a career-type position because of the high turnover rate; and
(3) hewanted to be competitive with other departmentsinthearea. In early September 1997, Hanson and
Bachman signed and mailed union authorization cards to the Police Officers Association of Michigan
(POAM), which filed a petition for election with the Commission on September 25, 1997, Case No. R97



[-133.

After the cards were mailed, Hanson told Chief Shaw. Chief Shaw immediately informed John
French, the Village Manager, who “chewed out” Shaw for not advising him of the unionization plans
earlier. The next day, Chief Shaw told Hanson that French was very unhappy and if they unionized,
training and equipment funds would be lost; Bachman's and Hanson' s grant-funded positions might not
be renewed and their full-time status could be lost; and the Village could have the lonia County Sheriff’s
Department provide police service and disband the LOPD. Chief Shaw a so told Bachman that the grant
positions could be lost.

The Union organizing campaign continued into the fall. A mail-ballot election was held between
October 30 and November 14, 1997. Chief Shaw talked with Sergeant Nelson, Officers Hanson and
Bachman about joining the Union and tried to persuade them to vote against it. On December 23, 1997,
the Lake Odessa Police Officers Association was certified as the exclusive bargaining agent for full-time
officersand the sergeantsemployed by Respondent. Thethree-member unitincluded Sergeant Nelsonand
Officers Bachman and Hanson. Hanson was elected president and a member of the bargaining team.
Bargaining began in January 1998, and by April 14, 1998, the parties had met two or three times.

Hanson's last day of work was April 16, 1998. Two days later, on Saturday April 18, he left for
two weeks of military training in Utah. On May 1, while he was away, Hanson received amessage on his
pager from Chief Shaw informing him that he was suspended indefinitely. When Hanson returned on May
4, Chief Shaw gave him a written notice which stated he was suspended, pending an investigation, for
falsifying records and failing to follow instructions on April 16.

Threedayslater, on May 7, 1998, Hanson was terminated. The written notice stated Hanson was
terminated for falsifying department documents on April 14; fasifying documents and failing to obey a
direct order on April 16; and falsely reporting the event of April 14 and 16 to Chief Shaw on May 4.
Sergeant Nelson, the only one of the origina voters left, replaced Hanson as Union president and
bargainingteam member. In September the partiesreached agreement and entered into acontract covering
the period October 1, 1998 to March 1, 2001.

The Events of April 14

Each spring, over atwo-week period, the police department enforcesordinancesdealingwithtrash
and junk cars. Generdly, violators are given ten days to remove trash and junk vehicles from their
property. After ten days, 48 hour warning tags were issued and vehicles not moved are impounded. In
1998, Chief Shaw assigned the ordinance duty to Hanson and gave him two extra shiftsto complete them.
Hanson’s duties included drafting and delivering a letter and a copy of the ordinance to residents;
recording the addresses on a daily log; entering them into the computer and a hand-written log; and
assigning a complaint number.

According to Hanson, on April 14 he came to work between 6:45 and 6:50 a.m., and when hedid
not see the police car parked at the back door, surmised it was being washed or fueled up, or Officer
Wilson, who worked the 12 am. shift, was somewhere having breakfast. Hanson testified that at 7:20
am., ashewasremoving labelsfrom hisuniform and getting dressed, he saw Wilson who asked him what
hewas doing there. Hanson told Wilson that Chief Shaw had given him two shifts, to use at hisdiscretion,



to complete ordinance violationsand he sel ected that day because he was scheduled to attend abargaining
session later that day and was running out of time before leaving for military training duty.

Wilson testified Chief Shaw asked him what time Hanson came into the Department and to write
astatement of what he observed. Chief Shaw, however, testified he did not exactly know how he learned
Hanson was late and made afalse time card entry, but believed Wilson reported the issue to him and said
Hanson arrived at 7:21 am. with his duffel bag in his hand. When cross-examined, Wilson related he did
not recall Hanson having anything in his hand or telling Chief Shaw that Hanson was carrying something.
Wilson's undated statement was introduced as Respondent Exhibit 18.

Prior to his May 1996 employment by the LOPD, Wilson worked eleven months with the lonia
County Sheriff’s Department and four months at the Lansing Police Department before he was asked to
resign for falsifying his daily log. Wilson had a less than friendly relationship with Hanson. He made
negative statements about Hanson to Bachman, Sergeant Nelson and Chief Shaw, a socia friend with
whom he had “been known to go out [with].” Around May 1996, Hanson received a full-time position
which Wilson coveted. Wilson becameirritated because Hanson, despite receiving athree-day suspension
for disobeying general orders and deeping while on duty at Lakewood High School, was given the full-
time position, while he“wasin the position of needing full-time employment.” In December 1997 Wilson
unsuccessfully tried to get Hanson fired for failing to help recover a stolen bike. According to Wilson,
he was hoping Hanson would be terminated so that he, a good officer, could become full-time. Wilson
findly became afull-time officer in March 1998, when Officer David Bachman left the LOPD to accept
a position with the Kentwood Police Department.

The Events of April 16, 1998

On April 16, Hanson was schedul ed to work the midnight shift. Part of hisdutiesincluded training
Officer Jason Kern, whowashired on April 8. Kern, May 1997 |law enforcement graduate of Grand Rapids
Community College was a certified, experienced police officer before he was employed by the LOPD on
April 8, 1998. He had worked as a police reserve for the Middleville Police Department, part-time at the
Nashville and Freeport Police Departments, and had received 420 hours of police training. Officer Kern
had also received 32 hours of training in the LOPD’ s 40 hour training program.

When Hanson and Jason reported to work the April 16 midnight shift, Sergeant Nelson reminded
Hanson he needed to make a warrant pick-up in Eaton County and train Kern. Hanson told Sergeant
Nelson hewould bein the office most of the evening compl eting ordinance violations. Nelson testified that
hetold Hanson hewas not to leave Kern unattended. Kern, who testified he overheard portions of Nelson
and Hanson' s conversation, stated he remembers Nelson telling Hanson to “ be with Jason tonight instead
of doing the ordinance violation.” On cross-examination, Kern aso testified, “make sure that Jason’s
training gets done,” was a fair statement of what he overheard Sergeant Nelson tell Hanson. However,
Hanson testified that at the beginning of the April 16 shift, he and Nelson had a general discussion about
his shift because Kern was supposed to be with him and he also had plans to complete the ordinance
project Chief Shaw had assigned him, complete follow-up paperwork, and close cases. According to
Hanson, Nelson’s emphasis was to make sure Kern gets trained and is shown the routine of the midnight
shift - vacation and property checks, cleaning cars, and cleaning the office.

Kernworked alone during much of the April 16 midnight shift. At approximately 2:30 - 2:45am.,
after transferring aprisoner from Eaton County to the loniaCounty jail and demonstrating a property and
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vacation check, Hanson gave Kern a map of the city and told him to complete the vacation checks.*
Hanson told Kern he was going to catch up on paperwork and log ordinance violations. Kern returned to
the station a couple of times during the shift. Around 4 or 4:15 am. Kern observed Hanson watching
television.

Entries on Hanson’s April 16 daily log after 02:30 hoursindicate that at 03:30 hours, he was “on
station with RPTS (reports); training with Kern at 0500 and 0600 hours; on station break at 0615; office
maintenance/training at 0700; and report with Kern at 0730 and 0800 hours. Hanson testified the “on
station RPTS’ entry on his daily log was a basic statement which referred to whatever he was doing
regarding his reports, follow-up investigations, e-mail, and any computer entries he made. He testified
that on April 16 he made entries into the computer and into the complaint log book; transferred
information from one yellow pad to another so they could be read by othersin the event a citizen called
while he was away. Hanson al so testified, athough he was not with Kern at 0500 and 0600 hours, he was
advised Kern of his duties when he came back into the office.

Sergeant Nelson testified that the following night, April 17, while Kern was finishing histraining
with him, Kern told him he was pretty much left alone after compl eting the warrant transfer with Hanson
on April 16. Kern testified that Nelson asked him about histraining with Hanson “aday or two” after April
16. Thereisno entry on Kern’ straining checklist which indicates Nelson trained Kern on April 17 or 18.
Rather, the training checklist completed by Nelson shows he trained Kern on April 8, 9, 14, and 23.
According to Chief Shaw, based on information reported to him by Sergeant Nelson, he conducted an
investigation by interviewing and obtaining statements from Sergeant Nelson and Officers Kern and
Wilson.

Sergeant Nelson's Interview and Satement

In aone-page report dated 1:00 am., April 18, 1998, Sergeant Nelson wrote that on Wednesday
night [April 15], just prior to the midnight shift, when Hanson and Jason Kern reported for work, he
reminded Hanson to concentrate on training Kern on overnight duties after they made awarrant pick-up
in Eaton County. He also wrote:

Chris told me that he was going to be in the office on the computer most of the night,
entering ordinance violations that he needed to complete before leaving on his two week
guard duty. | remember telling him that he needed to spend time showing Jason the
overnight dutiesas| had scheduled him in advanceto do. | asked Chriswhy hedidn’t have
the Ordinance Violations aready completed, and again told him that hewasto train Jason,
and suggested that he not leave him unattended. Chris turned, said nothing, and seemed
to ignore me.

* k% *

Jason told me the next day, as he was training with me that Chris had spent most of the

I'n performing property and vacation checks, officers walk
around the property, shake the doors, nake sure the w ndows are
intact, check for signs of breaking and entering, and |eave a
property check card so the owner will know they were there.
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entire shift in the office, and that Jason was thrown the vacation check book, and told to
go do it. Jason seemed to hold back, and didn’t want to say anything to get Chris in
trouble, but it was obvious that he didn’t receive much training if at al that night.

Chief Shaw, after reviewing the statement, Shaw wrote the following sentence on the bottom of
Nelson's statement: “Told him to complete reports last hour of shift.” On an attached second page, Chief
Shaw wrote: Did you tell Hanson exactly what to train Kern on, or is it aready known via FTO
workshest. If so, note[ _ how?] he' sknowswhat he’ s expected to do, Please note. Did you suggest that
he didn't leave Kern by himsdlf or did you tell him?’. In arevised, undated and unsigned two-page
statement, Sergeant Nelson wrote:

| remember telling him that he need to spend time showing Jason the overnight duties as
| had scheduled him in advance to do, and told himto complete his Ordinance Violations
at the end of his shift. | asked Chriswhy he didn’t have the Ordinance Violations already
completed (since he knew that he was expected to train Kern), and again told him that he
was to train Jason, and should not to [sic] leave Jason unattended. Chris turned, said
nothing, and seemed to ignore me. (Chris and | train new officers using a “ LOPD
Training Form” that isa reminder list of things to train/review with them. We check the
item off the list that we trained them on, so that we know that was reviewed with them.
Chris knows exactly what to train them on, asit is listed on the training form.)

Jason even mentioned to me that at one point around 5am that it was raining, and he
came back to the office briefly to get hisrain jacket, and Chris was sitting in the squad
roomwatching TV. Jason told me that Chris asked himif he had gotten everything done
yet, and then continued watching TV. Jason went back out on the road.

(Italicsindicate Nelson' s changes to statement)

During the March 5, 1999, hearing, Respondent introduced the undated and unsigned revised
statement as Exhibit16. During voire dire by Charging Party, Chief Shaw testified Respondent Exhibit 16
was prepared shortly after Sergeant Nelson’ sinterview and to his knowledge there were no prior drafts.
Threeweekslater, on April 1, during cross-examination Chief Shaw was again asked whether Respondent
Exhibit16 was the only one he received from Sergeant Nelson; whether Sergeant Nelson gave him a
different report indicating that he did not order Hanson to stay with Kern; and whether he ordered a
change in the report to reflect an order so that Hanson could be written up for insubordination. In each
instance, Chief Shaw said that hedid not recall. Hetestified he did not know if the revised statement, “was
the original or the second or third or tenth copy he gave me.” When Shaw was shown Charging Party
proposed Exhibit 5, the origina version of Nelson’s statement, he testified that he did not recall ever
having seen it before, although his handwriting is on the bottom of the first page and on an attached
second page.

During cross-examination Sergeant Nel son, who was sequestered during Chief Shaw’ stestimony,
was shown Respondent Exhibit 16, his revised, two-page, undated, and unsigned statement. He testified
hedid not believe or recall preparing an earlier version and Respondent Exhibit 16 wasthe memo hewrote
after Chief Shaw asked what happened. When confronted with Charging Party proposed Exhibit 5, his
original statement, Sergeant Nelson acknowledged preparing it, but claimed he did not know whether it



was prepared before the revised statement. However, after stating he was “drawing a blank” about why
there were two statements, Nelson testified he prepared the first one quickly; Shaw asked him to be as
thorough as he could; he prepared the second one off the first one, and sat down and recalled al the
details. He testified that it is standard operating procedure for officers to sign reports, but his revised
statement was not signed because he overlooked it after printing it out on the computer. According to
Sergeant Nelson, he did not recall Chief Shaw specificaly telling him how to word his statement.

Officer Kern's Interview and Satement

Kern testified that two to three days after April 16, he prepared, at Chief Shaw’s request, the
following statement which describes exactly what happened during his training with Hanson.

04-15-98 at 23:50 hrs, | arrived at work with Officer Hanson, who was to be my F.T.O.
[field training officer] for the 00:00 - 08:00 hrs shift on 04-16-98. My shift was to consist
of training with Officer Hanson.

After checking into service, Officer Hanson and myself went to Eaton County Sheriff’s
Department for a prisoner pick-up. Upon completing that at 02:30 hrs, Officer Hanson
briefly showed me some of the area checks. Officer Hanson did this for about 6-10
minutes. We then arrived back at the office around 02:45 hrs. Officer Hanson then stated
that | was to be on my own since he had to do around 20 ordinance violations in the
computer and other paper work. Officer Hanson then gave me the vacation check book
and told meto go and find the houses that werein the book and to check them out. Officer
Hanson then stated that he would contact me when he was finished with his paper work.

From 02:45 hrsuntil 08:00 hrs, Officer Hanson was not with me until the end of my shift.
Officer Hanson told me where to wash the patrol vehicle and how to do vacation checks.
Officer Hanson briefly showed me what properties to check and showed me how to do
property checks by checking Cobb’s Corner with me.

| returned one time around 04:00 hoursto put on my rain jacket, at which Officer Hanson
was watching T.V. and asked how it was going, a which | told him it was going ok and
that | was just about done with things.

While at the jail, Officer Hanson did go over arrest procedures with me and did explain
appearanceticketswith me. Officer Hanson did not really go over the office detail with me
and stated that | better get going on these things or he would claim overtime. | did al of
the officer maintenance and had al of my reports done by 08:00 hrs.

The above statement, introduced as Respondent Exhibit 17, was also the second statement Kern
prepared about his training with Hanson on April 16. When asked where the original statement was
located, Kerninitialy testified he had noideaand “it might still be on the computer; it might not. | might
haveaddedtoit. | don’'trecall.” Hetestified later that he destroyed thefirst version. Chief Shaw, however,
testified he did not recall having Kern prepare a second report, but if he did, it would have been to make
it more detailed as he does with al police reports.



Hanson’'s Suspension and Termination

On May 1, shortly before his scheduled return to Michigan from military training in Utah, Hanson
received a voice mail message from Chief Shaw informing him of his indefinite suspension, without pay,
pending an investigation. On May 4, Hanson and the Union’s business agent met with Chief Shaw and
Village Manager John French. Shaw testified that when he asked Hanson for an account of his training
with Kern on April 16, Hanson said after Kern and he returned to town after picking up and lodging a
prisoner, he showed Kern how to perform avacation check, and sent him out to perform other vacation
and business checks while he did some paperwork. Chief Shaw testified Hanson told him on April 14, he
arrived to work “at approximately a quarter to seven, ten to seven in the morning before 7:00 am. on
April 14.”

After Chief Shaw’'s May 4 interview of Hanson, Shaw gave him a written notice that he was
“suspended without pay, pending an investigation that you alegedly failed to follow instructions, and
falsified department documents on April 16, 1998.” On May 7, Chief Shaw presented Hanson with the
following notice of reprimand/termination:

| have completed an investigation of the incidents on 04/14/98, and 04/16/98. As aresult
of that investigation, | have concluded that on 04/14/98, you falsified department
documents, and on 04/16/98, you failed to follow orders and falsified department
documents. | have a so concluded that on 05/04, you fal sely reported to methe eventsthat
related to these incidents.?

On 12/12/97, you were advised that further violation of Village/Department Rules would
subject you to further discipline up to, and including discharge.

Hanson’ s termination was upheld by the Village' s personnel committee on July 29, 1998.

Conclusions of Law:

Charging Party’ s Prima Facie Case

To sustain a charge that an employer’ s discharge or other discriminatory action violated PERA,
the charging party must establish aprimafacie case. The elements of aprimafacie case are union activity,
employer knowledge, timing, and anti-union animus. See Northpointe Behavioral Healthcare Systems,
1997 MERC Lab Op 530, enf’d, CA CaseNo. 214734 (11/30/98); Olivieri/Cencare Foster Care Homes,
1992 MERC Lab Op 6; and MESPA v Evart Public Schools, 125 Mich App 71, 74(1983). Thereafter, the
burden shifts to the employer to demonstrate it would have taken the same action even in the absence of
the protected conduct. An employer cannot ssimply present a legitimate reason for its actions but must

2Respondent did not present the tinme entry card whi ch Hanson
allegedly falsified on April 14.



persuade, by a preponderance of the evidence, that the same action would have taken place even in
absence of protected conduct. Residential Systems, 1991 MERC Lab Op 394; 125 Mich App 65 (1983).
The charging party must then provethe employer’ sjustification wasapretext and thereal reason was anti-
union animus. The burden to prove discrimination always remains on the charging party who must
demonstrate that protected conduct was a*“ motivating or substantial factor” in the employer’ s decision.

The record demonstrates that Charging Party engaged in protected concerted activities. Hanson
and Bachman spear-headed the organizing campaign by signing and mailing Union authorization cardsto
the POAM. Hanson was Union president and served on the bargaining team. Chief Shaw discussed the
benefits of organizing aUnion with Hanson and supported unionization until he was “chewed out” by the
Village Manager. Thereafter, the record is replete with evidence of union animus by Chief Shaw.
Significantly, he testified that he talked with the full-time employees about joining the Union and tried to
persuade them to vote against it. Chief Shaw also told Bachman and Hanson if they unionized they would
lose training and equipment funds, their granted-funded positions might not be renewed, and the police
department could be disbanded and replaced by the lonia County Sheriff.

Respondent relies on Plainwell Schools, 1989 MERC Lab Op 464, 475, for the view that
statements made by Chief Shaw in September/October 1997 should not be abasisto find adiscriminatory
motive because the statement were not in “reasonable proximity” to Hanson's May 7, 1998, discharge.
| disagree. Timing is but one factor to be considered in determining employer motivation. In Plainwell,
the AL Jfound an employee’ sdischargein August 1998 wasnot within “reasonable proximity” to hisunion
activity four months earlier. There, unlike in this case, employer knowledge was the only element of a
prima facie case established. Moreover, Hanson was suspended |essthan amonth after hislast bargaining
session and less that two months after Bachman, who spear-headed the organizing drive with Hanson,
voluntarily left the LOPD. Most important, Respondent’ sweak defense, itswitnesses' lack of credibility,
coupled with Hanson’ s protected activity, employer knowledge, and union animus justify an inference of
discriminatory motivation.

Respondent’ s Reasons for Suspending and Discharging Hanson

Respondent claimsit had valid reason for terminating Hanson and would have done so despite his
union activity or the presence of a union. Respondent points to Hanson’s poor disciplinary record and
evidence hewas scheduled to train Kern and specifically told not to |eave Kern unattended. Nevertheless,
according to Respondent, Hanson |eft Kern unattended and gave him no training after about 2:30 am. on
April 16, falsified his daily log with entries showing he trained Kern, and falsified his time entry card on
April 14. It is noted at the outset that Hanson's disciplinary record was poor and he was warned in
December 1997, that further violations of department rules could result in discipline up to and including
termination. | find, however, that the record does not contain substantial, credible evidence Hanson was
suspended and terminated because he violated a department rule or policy on April 14 or 16.

April 14
The fatal flaw in Respondent’s claim Hanson falsified atime card on April 14, is the absence of

the card and any proof Hanson was required to report to work prior to the 8 am., starting time for the
day shift. Respondent also presented contradictory testimony regarding Hanson' s alleged offense. Chief



Shaw claimed Officer Wilson told him Hanson was carrying a duffel bag when Hanson reported for work
at 7:21 am. Wilson, however, testified he did not recall Hanson having anything in his hand or if hetold
Chief Shaw that Hanson was carrying something. Further, Chief Shaw claimed not to know how he came
to learn Hanson was allegedly late, but believed Wilson must have brought the issue to his attention.
Wilson recalled that Chief Shaw asked him what time Hanson came to work on April 14.

Wilson’ smotive for reporting to Chief Shaw that Hanson arrived for work at 7:21 is al so suspect.
Wilson harbored along-standing animosity toward Hanson, was socia friends with Chief Shaw, and had
made prior attempts to get Hanson terminated. Further, the claim that Hanson falsified his time card
appears to have been an afterthought. Although Chief Shaw testified he completed his investigation by
interviewing Sergeant Nelson, Kern and Wilson while Hanson was away on military leave, there was
nothing in Chief Shaw’s May 1 notice of suspension that Hanson falsified a document on April 14.

Chief Shaw’ sand Wilson’ scontradictory andinconsi stent testimony, and Wil son’ ssuspect motives
might explain why Respondent apparently abandoned itstheory that Hanson falsified histimecard on April
14. Thereisno mention in Respondent’ stwenty-two page brief that Hanson’ salleged April 14 falsification
of documentswas part of the reason he was discharged on May 7.

April 16

Respondent would have this tribunal believe Hanson was given a direct order to not leave Kern
alone during his April 16 training. To support this assertion, Respondent claims Chief Shaw conducted
an investigation which resulted in an undated and unsigned statement, Respondent Exhibit16, authored
by Sergeant Nelson whichindicates Nelson “told” Hanson not to leave Kern a one. Chief Shaw steadfastly
claimed Respondent Exhibitl6 was the only one written by Nelson until confronted with Nelson’'s
statement dated 1:00 am., April 18. Chief Shaw, even after being shown Nelson’ soriginal statement with
his handwriting on the bottom and on an attached second page, testified that he could not recall having
seen Nelson's original statement.

Sergeant Nelson suffered asimilar lack of recall. Before he was shown his origina statement he
swore Respondent Exhibit16 was the only one he prepared. However, Nelson appeared to be perplexed
and stunned, and testified hewas* drawing ablank” when confronted with hisoriginal statement, Charging
Party exhibit 6, inwhich hewrote he “suggested” to Hanson that Kern not be left alone. | discredit both
Chief Shaw’ s and Sergeant Nelson’ stestimony and find Respondent Exhibit16 was written by Nelson, at
Chief Shaw’s insistence, to make it appear Nelson gave Hanson a direct order not to leave Kern
unattended.® | also conclude that Nelson’ s statement was undated and unsigned because it did not reflect
Nelson’s true recollection of events and was introduced to deliberately mislead this tribunal.

3Chi ef Shaw s and Sergeant Nelson's credibility al so becane an
issue during the hearing. | granted Charging Party’'s Mtion to
Sequester Wtness. Both Shaw and Nelson were asked if they
di scussed the testi nony of witnesses with each other. Shawadm tted
he discussed Bachman’s testinony with Nelson and admtted it
violated the sequestration order. Nelson, however, repeatedly
deni ed he di scussed Bachman’s testinmony with Chi ef Shaw or anyone.

10



Moreover, Respondent Exhibitl7, Kern's second version of the events of April 16, was offered
for asimilar purpose. Only during cross-examination did Kern admit that it was prepared after talking to
Chief Shaw. Kernfirst claimed he had noideawherehisoriginal was, but later testified it was destroyed.
Although Kern testified that he heard Nelson tell Hanson to “be with Jason . . . instead of doing the
ordinanceviolations’, he also stated that “ make surethat Jason’ straining getsdone,” wasafair statement
of what he overheard Nelson tell Hanson. Significantly, thereisnothing in Kern’ srevised statement about
the conversation between Sergeant Nelson and Hanson, which he allegedly overheard, although he
testified the statement he first prepared did not go into exact detail of what happened.

| alsofind no merit to Respondent’ sassertion that Hanson was discharged because hefa sely stated
on his daily log that he was training Kern. Respondent implies that part-time officers employed by the
L OPD were untrained in policework becausethey were “fresh out of the police academy and getting their
feet wet.” However, both Wilson and Kern were experienced, certified policemen before they were
employed by the LOPD. Kern had worked as a police officer in Nashville and Freeport, as areservein
Middleville, and had completed 420 of police training prior to joining the LOPD. Further, on April 16
when he was assigned to train with Hanson, Kern had completed 32 hours of LOPD’s 40 hour training
program. The primary duties required of midnight shift officers- property checks, washing the patrol car,
cleaning the office - were not new to Kern. Kern wrote in his statement that Hanson instructed him on
how to perform these and other tasks. Although Hanson was not physically present with Kern during part
of the midnight shift, he was responsible for Kern’s training, inquired about his progress during Kern's
return visits to the station, and the LOPD had no standard procedure for officers’ to document their
activitiesin their daily logs.

Based on the wholerecord, | find substantia evidence to conclude Charging Party established he
was suspended and discharged for hisUnion activity. | also find Respondent’ sreasonsfor suspending and
discharging Hanson to be apretext. Although Hanson had a poor disciplinary record, Respondent offered
no credible evidence of misconduct by Hanson on April 14 or 16, 1998. The inconsistent and incredible
testimony of Respondent’s witnesses and its fabricated documentary evidence were meant to cloak
Respondent’ s true reason for disciplining Hanson. All other arguments raised by the parties have been
carefully considered and do not warrant a change in the result. | recommend that the Commission issue
the order set forth below:

Recommended Order

Respondent Village of Lake Odessg, its officers, agents, successors, and assigns shall:

1. Cease and desist from suspending, discharging or in any other manner discriminating
against employees because they engaged in lawful concerted activity for the purpose of
collective bargaining or other mutual aid or protection.

2. Take the following affirmative action necessary to effectuate the policies of the Act:
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A. Offer Christian Hanson immediate and full reinstatement to his former
or substantially equivalent position without prejudice to seniority or other
rights or privileges previoudly enjoyed and make him whole for any loss of
pay which he may have suffered because of discrimination against him by
payment to him a sum equal to what he would have earned from the date
of discrimination to the date of reinstatement offer, less interim earnings,
together with interest at the statutory rate.

B. Expunge from Officer Hanson' s personnel records any reference to his
May 1, 1998, suspension and his May 7, 1998, discharge.

C. Post, for thirty (30) days, copies of the attached Notice to Employees
in conspicuous places, including all places where noticesto employeesare
customarily posted.

MICHIGAN EMPLOYMENT RELATIONS COMMISSION

Roy L. Roulhac
Administrative Law Judge
Dated:

12



NOTICE TO EMPLOYEES

AFTER A PUBLIC HEARING BEFORE THE MICHIGAN EMPLOYMENT RELATIONS
COMMISSION, THE VILLAGE OF LAKE ODESSA HASBEEN FOUND TOHAVEVIOLATED
THE MICHIGAN PUBLIC EMPLOYMENT RELATIONS ACT. PURSUANT TO THE TERMS OF
THE COMMISSION’S ORDER, WE HEREBY NOTIFY OUR EMPLOYEES THAT:

WE WILL NOT discharge or otherwise discriminate against empl oyees because of their
activities protected by Section 10 of the Michigan Public Employment Relations Act.

WE WILL offer to reinstate Christian Hanson to his job as a police officer or to a
substantially equivalent position and make him whole for any loss of pay, seniority or
benefits previoudy enjoyed, less interim earnings, with interest at the statutory rate.

WE WILL expunge Officer Christian Hanson's record of any reference to his May 1,
1998, suspension and his May 7, 1998, discharge.

WE WILL insure that al our employees are free to engage in lawful activity for the

purpose of collective bargaining or other mutual aid and protection as provided in Section
9 of the Public Employment Relations Act.

The Village of Lake Odessa

By

Dated:

(This notice must remained posted for aperiod of thirty (30) days. Questions concerning this notice shall
be directed to the Michigan Employment Relations Commission, 1200 Sixth Street, 14th Floor, Detroit,
Michigan 48226, (313) 256-3540.)



